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ART. I—ON THE ESTATES OF TRUSTEES. 


Uses and trusts, in their origin and nature, are essentially 
the same; answering to the fidei-commissum of the Roman 
law ; where the inheritance is conveyed to one, in confidence 
that he will dispose of the profits, or convey the estate, at the 
will of another. 

Uses were early transplanted into England ; originally to 
evade the statutes of mortmain, by taking grants, not to religious 
houses directly, which those statutes forbade, but to the use of 
such houses ; afterwards they were resorted to, partly for the 
sake of alienating by devise, which the cestut que use might do, 
before the statute of wills, 32 Hen. 8, ch. 1, though the tenant 
in fee could not; and partly from the desire, which became 
general during the wars between the houses of York and Lan- 
caster, to secure estates from forfeitures for treason, the estate 
of the cestui que use not being liable to forfeiture. 

The cestui que use having thus the beneficial interest and the 
control of the land, soon came to be popularly regarded as the 
real owner; and it was as well to give a legal character to this 
popular estimation, as to prevent the mischiefs experienced from 
the existence of feoffees to uses, that the statute of 27 Hen. 8, 
ch. 10, commonly called the statute of uses, was enacted. The 
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object of this statute was to annihilate the intervening estate of 
the feoffee; to turn the interest of the cestui que use into a 
legal estate, instead of a mere equitable ownership ; and to sub- 
ject these estates to the jurisdiction of the courts of law. 

Before the passage of this statute, it seems, a distinction was 
established between uses and trusts. Where the confidence 
was general and permanent, as, that the feoffee would permit 
the feoffor and his heirs to take the profits of the land, and 
would make such conveyances as they might direct, it was 
deemed a “use.” But where it was special and transitory, as 
where the feoffor enfeoffed another to the intent to re-enfeoff 
him, or a stranger, or to be vouched, or to suffer a recovery, it 
was a “‘trust;”’ or, in the language of Lord Bacon, a “ special 
trust lawful.” ' 

This statute enacts, that where any person shall be seised of 
lands to the use of or in trust for another, the person entitled to 
the use shall thenceforth be seised of the land, and in him shall 
be deemed the estate, which was, in words, granted to the 
feoffee to his use. 

The design of the makers of this statute, (not the legal “ in- 
tent” of the statute itself), probably was to destroy all uses, at 
a stroke. But in 36 Hen. 8, the judges resolved, that where a 
conveyance was made in trust to receive the profits and pay 
them over to a third person, this was not a use, within the 
meaning of the statute, but was an equitable trust.” In Tyr- 
rell’s case,* it was resolved that where lands were conveyed by 
bargain and sale to A, habendum to the use of B for life, re- 
mainder to the use of C in fee, the latter use was not within 
the statute, for “‘ an use cannot be engendered of an use.” And 
in the 22d Eliz. upon a question sent out of chancery, the 
judges resolved, that inasmuch as the statute speaks only of 
persons seised to uses, and one could not be seised, but was only 
possessed, of a term of years, such terms were not within the 
statute.* 





! 1 Cruise’s Dig. 346, 4th Lond. Ed. by White. Bac. Uses, 8. 
2 1 Cruise’s Dig. tit. 12, ch. 1, § 12. 
8 Dyer, 155, a. 


4 Anon. Dyer, 369, a. 
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These three resolutions develope the principles upon which 
all modern trusts are founded. ‘These trusts may be said in 
general to arise, wherever lands, or interests in lands, are con- 
veyed to one for the benefit of another, in such a manner as 
not to be within the statute of uses. So that all cases of fidu- 
ciary interests in land, to which the statute of uses does not 
extend, are still trusts, as they were before. 

As to the resolution in Tyrrell’s case, it may be proper here 
to remark, that it can have no effect in Massachusetts, upon a 
conveyance by bargain and sale in the common form, since the 
Provincial statute of 9 W. 3, ch. 8; which provides that all 
conveyances of lands, signed and sealed by the party having 
right, and acknowledged and recorded, “ shall be valid to pass 
the same, without any other act or ceremony.” ‘This provis- 
ion also is found in the statutes of Vermont, Maine, New Hamp- 
shire, and North Carolina. Conveyances by deed in those 
States derive their effect from these statutes ; and therefore are 
not effectuated by the execution of a use, as in the case of a 
bargain and sale ; though the deed may be so construed, if the 
intent require it. ‘The operation is more nearly that of a feoff- 
ment to convey the land itself, acknowledgment and registry 
being substituted for livery of seisin. 

Hence, by such deed, a use may be limited to a third per- 
son, without being a use upon a use. For though by a deed of 
bargain and sale, the bargainor becomes seised to the use of the 
bargainee, and the statute of uses thereupon executes the use 
and passes the estate, so that a second use could not be limited 
and take effect; yet, since the statutes above referred to, such 
deed will be construed a feoffment, and the bargainee will take 
the estate as feoffee, the statutes dispensing with livery ; and 
then any use created thereupon will be valid.’ 

At the present day, the principal inquiries in relation to trusts 
are, first, whether the estate conveyed is within the operation 
of the statute of uses; or, in other words, whether the trustee 
took any estate; and secondly, if he did, then what estate did 
he take ? 





1 See Davis v. Hayden, 9 Mass. 514. Marshall! v. Fisk, 6 Mass. 32. 
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In regard to conveyances by deed, the first of these ques- 
tions seldom arises ; because, since the statute of Uses, if the 
parties intend to make a conveyance in trust, they are generally 
careful to frame it so as to be clearly out of the reach of the 
statute. The questions most frequently raised are upon the 
interpretation of wills. The first class of these cases consists 
of those, in which there is no express devise to trustees, but an 
intention is more or less apparent of creating a trust of real 
estate, and of imposing the duty, and with it the estate, upon 
certain persons. When that intention is clear, an estate in the 
trustees will be implied, in order to give effect to the testator’s 
intention in this, as in all other cases. 

This intention may be uncertain in two ways ; either, first, 
because it does not plainly appear that the trust is intended to 
attach to the land; or, secondly, because the performance of 
the duty itself does not necessarily require that the trustee 
should have an estate in the land. An example of the former 
kind of uncertainty was in Doe v. Woodhouse ;' where the 
testator willed that his debts and several annuities should be 
paid by his executors out of his whole estate ; and it was de- 
cided that these words, being sufficient to include real property, 
gave his executors an estate, by implication, in the land. 

Where the question turns upon the nature of the duty to be 
performed, a distinction is made between a trust, which carries 
with it some legal estate or interest in the land, and a bare 
power or authority to sell; and the rule is, that where the 
duty to be performed may be sufficiently accomplished by the 
exercise of a bare power or authority, the will is to be constru- 
ed as creating nothing more than such power and authority, 
unless more is expressly given; since, by such construction, 
the heir is not disinherited. Any subsequent limitations in the 
will may take effect, subject to this power to sell.’ 

Thus, where a man devised his tenements to be sold by his 
executors, it was thought by Lord Coke, and after him by Mr. 
Hargrave,* that an interest passed to them, in trust. But this 





4 T. R. 89. 
Fletcher on Trustees, 11, 12. 3 Co, Lit. 113, a, n. 2. 
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opinion is now regarded as unsound ; and the devise is held to 
confer only a power to sell.’ 

A second class of doubtful cases is, where there is an express 
devise to trustees, but it seems to depend upon a contingency 
which has failed. Here, also, an important distinction is made, 
viz. between contingent gifts in trust, and gifts upon contin- 
gent trusts. ‘Thus, where a testator, in case his personal estate 
should not suffice to pay his debts, gave all his real estate to 
his executors in trust to pay his debts, and to pay the residue 
over to others, this was held a contingent devise, in trust ; and 
the personal estate proving sufficient to pay the debts, nothing 
passed to the executors, because the contingency never hap- 
pened, on which alone they were to take. But where the tes- 
tator devised all his lands to his executors, in trust to pay cer- 
tain legacies thereout, in case the personal estate was not sufli- 
cient, this was an absolute devise, the trust only being contin- 
gent, and of course the executors took the estate, at all events.’ 

A third class of cases, in which it is doubtful whether the 
trustee takes any estate or not, is where the devise itself is ex- 
press and unconditional, but such uses or trusts are also declar- 
ed, as may possibly be executed by the statute of uses, so as to 
take the estate immediately out of the trustee and vest it in the 
cestui que trust. 

Here it is a well settled principle, that the estates of devisees 
in trust are not to be taken from them by the execution of 
uses, contrary to the intentions of the testator; and the ques- 
tion therefore is, whether the will itself affords sufficient evi- 
dence of the testator’s intention, that the estate of the trustees 
should remain in them.* 

This intent may be manifested by requiring the trustees to 
perform some act, either, Ist, not relating to the ulterior gift, 
but subject to which act or duty others are to have the benefit 
of the estate‘; or 2d, relating to the estate itself and the man- 
ner in which the cestut que trust is to enjoy the benefit of it. 





1 Sugd. Pow. 106. 1 Chance Pow. 62. 
72B. & C. 357. 3 Dow. & Ry. 764. 2 Bred. & B. 623. 3B. & C. 161. 
3 Fletcher on Trustees, 19. 
4 See 1 Eden, 125. 
1* 
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Thus, where a trust, and not a mere power to sell, is plainly 
created ; or a devise is made in trust to raise money, to be ap- 
plied to collateral purposes, with remainder to the use of the 
cestut que trust; it is manifest that the testator intended that 
the estate should vest in the trustee.” And, though the trust 
for sale is limited to arise on a contingency which may not hap- 
pen, yet, if it may happen, the legal estate will be held to be 
executed in the trustees, from the beginning.’ 

Where money is to be raised out of lands, for the payment 
of debts or legacies, it sometimes becomes a question, whether 
it is a devise in trust, or a mere charge upon the lands in the 
hands of the residuary devisee. This difficulty is settled, by 
considering whether the testator intended that the trustee or 
executor should be active in the payment of the money, or not. 
If such intent does not appear, the judges of C. B. thought 
that the legal estate would not vest in the trustee, but that the 
estate would be executed in the devisee, charged with the pay- 
ment of the money.° 

And it may be stated, generally, that ‘“ where trustees are 
directed to do any acts relating to the land devised, which are 
usually performed by the legal tenant, the testator’s intention 
will be taken to be that they are to retain the legal estate ; and 
accordingly it will not be executed in the cestut que trust.” ‘ 

Then, as to those cases where the intent is to be collected 
from the manner in which the cestut que trust is to enjoy the 
estate ; the principle is very broadly stated in Gregory v. Hen- 
derson,’ that “ though ar estate be devised to A and his heirs 
to the use of B and his heirs, the courts will not held it a use 
executed, unless it appear that the testator intended it should 
be executed.”” These last words are material, and without 
them the proposition would not hold true. But how is the 
intent to be ascertained, if nothing more appears in the will, 
than the devise, in those terms? Clearly, by referring to 





! Bagshaw v. Spencer, 1 Ves. sen. 142. 

2 Rogers r. Gibson, Ainbl. 95. 

3 Kenrick v. Ld. Beauclerk, 3 B. & P. 175 
4 Fletcher on trustees, 27. 

> 4 Taunt. 772 
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another and well settled rule of interpretation ; that “‘ where a 
testator uses technical words, he must be presumed to employ 
them in their legal sense, unless the context contain a clear 
indication to the contrary.” * Accordingly, such a devise 
would be held to convey a legal estate to B, the cestut que 
trust, and his heirs, by the operation of the statute.’ 

A devise of a freehold estate in trust to permit another to 
receive the rents and profits, is executed by the statute.’ And 
though Sir J. Mansfield C. J., in Doe v. Biggs,‘ expressed 
strong disapprobation of this rule, inquiring how a man could be 
said to permit, who had, or was intended to have, no power to 
prevent ; yet his objection is deemed untenable, as it is founded 
on the popular and not the legal meaning of the words.’ 

The words, use, trust, and permit to receive profits, have all 
the same legal effect ; and where they alone are employed, 
without other qualifying expressions, evincive of a different in- 
tention, they give the legal estate to the person beneficially 
interested. 

But where the cestut que trust is a married woman, and it is 
apparent that the testator intended a benefit to her alone, and 
not to her husband, this circumstance is sufficient to vest the 
legal estate in the trustee, since otherwise the intent of the tes- 
tator will be defeated.® 

So, it was holden as early as 36 H. 8, that a trust to receive 
the rents and profits of real estate, and pay them over to another, 
was not a trust which the statute would execute. And it 
makes no difference whether such trust is created by deed or 
by will.’ 

So where lands are devised to a trustee in trust to convey 


1 2 Pow. Dev. by Jarm. 8. 2 Co. Litt. 271, b, n. 1, sec. iii. 5. 
2 Broughton v. Langley, 2 Salk. 679. 2 Ld. Raym. 873. Fletcher on 
Trustees, 30. Doe v. Collier, 11 East, 377. 
So held in Broughton v. Langley, 2 Salk. 679, per Holt C. J. 
2 Taunt. 109. 
Kinch v. Ward, 2 Sim. & Stu. 409. Per Sir J. Leach, Vice Chan. 

8 Say & Sele v. Jones, 1 Eq. Ca. Ab. 333. 3 Bro. P. C. 113. 12 Cruise’s 
Dig. Tit. 12, ch. 1, sec. 16. Fletcher on Trustees, 36—41. 
7 1 Cruise’s Dig. Tit. 12, ch. 1, sec. 14. 
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them to the objects of the testator’s bounty, or to settle them 
on another, or to mortgage or let them, a legal estate is held to 
be vested in the trustee, commensurate, at least, with the inter- 
est which he must necessarily convey, in execution of the trust.’ 

Having thus briefly disposed of the first general inquiry, 
made in regard to trustees, namely, whether they have any 
estate at all in the lands; we will now state a few principles in 
relation to the other, question, namely, what is the nature or 
quantity of the estate, where any has passed ? 

It is obvious that if the trustee is to do any act, he ought to 
have sufficient power to perform it. Hence the general rule 
has been established, which was recognised by Lord Ellenbo- 
rough in Trent v. Hanning,’ that “ trustees must, in all cases, 
be presumed to take an estate commensurate with the charges 
or duties imposed on them.” * ‘Therefore, where lands are 
devised for a particular purpose, without words of inheritance, 
and the death of the devisee may defeat the object of the de- 
vise, he will take a fee. ‘This doctrine is frequently applied to 
trusts created to support estates of inheritance.‘ 

On the other hand, trustees must not in general be allowed 
by mere construction or implication, to take a greater estate 
than the nature of the trust demands ; for this would disinherit 
the heir, which is always, as far as possible, to be avoided, and 
may also defeat the ulterior limitations in the will.’ 

It must, however, be observed, that the rule recognised by 
Lord Ellenborough, in Trent v. Hanning, is not an independ- 
ent principle of construction. It is merely the governing prin- 
ciple in all cases of doubt, where the intention of the testator is 
not expressed as to the nature or quantity of estate which he 





1 Fearne’s Cas. and Opin. 421,422. Per Sir W. Grant, M. R. in Mott x 
Buxton, 7 Ves. 201. Leonard v. Sussex, 2 Vern. 526. Chapman v. Blis- 
sett, Cas. Temp. Talbot, 145, 150, cases in note (/.) 

2 7 East, 99. 

3 See also Doe v. Willan, 2 B. & Ald. 84. Gibson v. Montfort, 1 Ves. 
sen. 405. 

4 8 Vin. Abr. 262, pl.18, cites Shaw v. Wright, in 1 Eq. Ca. Abr. 176, pl. 8. 

5 Per Heath J. in Doe v. Barthrop, 5 Taunt. 385. Per Lord Ellenbo- 
rough, in Doe v. Simpson, 3 East, 171, 172. 
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intends to convey, but only as to the final purposes and objects 
to be obtained by the devise itself. For wherever, from the 
face of the will, it is apparent that the testator meant to give a 
fee to the trustees, they will take a fee, although the purposes 
of the trust might have been effected by the grant of a lesser 
estate. 

Thus, a trust for sale is considered as necessarily extending 
over the whole estate or interest of the testator in the lands 
directed to be sold ; so that where he has a fee’ simple, a free- 
hold for life, or the like, they will take the same estate; and 
this, whether words of inheritance be used, or not ; and whether 
the trust for sale be expressly declared, or raised by implica- 
tion of law.’ So if the trust is to mortgage lands, or to convey 
them in fee, or to serve perpetual uses, or to make leases inde- 
finitely, the trustee will be understood to take a fee, since this 
quantity of estate will be required, to perform the trusts.” But 
if alesser estate be express/y limited, however inadequate it 
may be to carry the trusts into complete effect, the trustee can- 
not take a greater estate by implication. ‘The course in such 
cases is to apply to the legislature for power to carry the trust 
into effect.’ 

Where a devise is without words of limitation, in trust to 
raise a gross sum of money out of the annual rents and profits 
of lands, the trustees are understood to take a chattel interest 
in the lands, determinable at such time as they might, by or- 
dinary care and diligence, have raised the money. But it is 
said, that if lands be limited by deed, to hold for the payment 
of debts, or of such legacies as the grantor may give by his will, 
the grantee would take a freehold conditional, determinable on 
the receipt of sufficient moneys out of the land, for the pur- 
poses of the grant.* 

It is also to be noted, that the chattel interest thus taken by 


' Loveacres v. Blight, Cowp. 352. 

* Bagshaw v. Spencer, 1 Ves. sen. 142. Wright ». Pearson, Amb. 358. 
1 Fearn. Cont. Rem. 187. (93) S.C. 1 Eden, 119. 

3 Warter v. Hutchinson, 1 B. & C. 721, 747. 

4 Cordal’s case, Cro. Eliz. 316. 
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the trustee, will still be held of uncertain duration, though the 
lands be of certain annual value, and the sum to be raised is 
expressly stated in the will.’ 

But it is only where the money is to be raised by the annual 
profits, that a chattel interest is taken. If it is to be raised by 
sale, a fee is implied, as has been already remarked. 

If the trustees are directed to receive and apply the profits 
of land for a limited time only, and there is no express limita- 
tion of their estate, they are presumed to take the legal estate 
for that period of time, and no longer. 

Thus, where lands were devised to trustees, in trust for an 
infant till he should be twenty-one, and then to his use, it was 
held that they took only a term, for as many years as would 
elapse till his coming of age.* But if they were directed to 
convey to him, upon his coming of age, then, upon the princi- 
ples before stated, they would necessarily take a fee.” 

These, and similar cases, are all determined by the will of 
the testator. If his object can be effected, by allowing the 
statute of uses its full operation and vesting the estate immedi- 
ately in the objects of his bounty, it is so done, provided he 
has not expressed a different intention. If he has designated 
any duty to be actively performed by the trustee, in relation to 
the land, and has not declared the nature of the estate which 
the trustee is to take, the law declares it for him, by presuming 
he intended to grant an estate just sufficient to effect his ulte- 
rior purpose, and no more. But if he has expressly limited 
the estate to be taken by the trustee, the law merely sanctions 
the intent so expressed, and aids the trustee in performing the 
trust, only so far as the testator has enabled him to perform it. 

S. G. 








1 Co. Lit. 42, a. 
2 Goodtitle v. Whitby, 1 Burr. 228, 
3 Doe v. Field, 2 B. & Ald. 564. Stanley v. Stanley, 16 Ves. 491,505 
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ART. IL—JOUFFROY ON NATURAL LAW. 


Cours de Droit Naturel, professé a la Faculté des Lettres de 
Paris, (annee classique, 1833—1834.) Par M. Th. Jouf- 
froy. Premiere Partie, Prolégoménes au Droit Naturel. 
Paris. 1835. 2 Vols. Svo. 


Course of Natural Law, taught in the Faculty of Letters of 
Paris, (academic year 1833—1834) by M. Theodore Jouf- 
froy. First Part, Prolegomena to Natural Law. 


Tue science of positive law may be divided into the two 
branches of legislation and jurisprudence. The former term, 
taken in its broadest and most proper sense, as used by foreign 
continental jurists, denotes the entire body of principles and 
rules, which constitute a system of law. ‘The latter signifies 
the application of those rules and principles, by the judicial 
power, either in directing beforehand or in determining after- 
wards the legal effect of the conduct of men, in their various 
relations. With us, the term legislation is almost invariably 
used in its narrowest sense, and signifies merely the enactment 
of positive law by the legislative power ; whilst the term, juris- 
prudence, is not unfrequently used in a very broad and general 
manner, to denote both the entire body of law and its applica- 
tion. Our use of these terms is easily accounted for. A con- 
siderable portion of our law being the result of annual enact- 
ments by the different legislative bodies, it is quite natural, that 
the term legislation, by which those enactments are properly 
designated, should be restricted to denote only that branch of 
the law; and our books of reports, which contain historical 
accounts of the application of the law, or in other words, cases 
of jurisprudence, being almost the only source, to which we go 
for the principles of the law itself, we are naturally led to con- 
found jurisprudence with law, and not unfrequently to use those 
terms as synonymous. 

Between us and the foreign continental writers, there is an- 
other discrepancy in legal terminology, which is not unworthy 
of notice. The latter use the term right (jus, droit, recht) in 
a much broader sense, than we are accustomed to give it. 








12 On Natural Law. [Oct. 


They say, for instance, Roman right, French, public, private, 
criminal, right, where we should feel obliged tosay Roman law, 
public law, &c. The continental jurists use the word right 
impersonally, to denote the aggregate of all the individual rights 
relating to a particular subject ; whilst we use it in reference 
only to the person, to denote the right, which is attributed by 
law to some individual, in a particular relation. Thus the word 
right, as generally used by us, approximates somewhat to the 
proper meaning of the word privilege. Blackstone, in his 
Commentaries, attempted to naturalize the more extended sig- 
nification of this term, by the use which he made of it, in the 
titles of his first two books. ‘The “ rights of persons” and the 
“rights of things ”’ mean nothing more than the Jaws of or con- 
cerning persons or things. It is to be regretted, that the attempt 
was unsuccessful ; as any one rust feel, who is in the habit of 
reading the works on the Roman or foreign continental law, or 
who has attempted to translate from them into English. The 
term, “rights of persons,” accords tolerably with our familiar 
use of the word right ; but the other phrase, “ rights of things,” 
was used by the commentator, in a wholly different sense. 
The science of natural law, like that of positive law, may be 
divided into the two branches of Jegislation and jurisprudence ; 
but this division in the former will not be perfectly analogous to 
the same division in the latter. In natural law, the principles 
upon which the science is founded are not made known with 
that clearness and fulness, with which the principles of positive 
law are promulgated ; neither are its sources so obvious or ac- 
cessible ; its principles must consequently be ascertained, by a 
laborious and painful investigation, which the systems of posi- 
tive Jaw do not demand; and the results of this investigation 
must necessarily be attended with a corresponding degree of 
uncertainty, which can only be removed by further and more 
profound investigations. ‘The other branch of the science of 
natural law, which we have denominated its jurisprudence, will 
in like manner differ somewhat from the jurisprudence of posi- 
tive law. The principles of natural law, which, in their appli- 
cability to human conduct, correspond to the precepts of posi- 
tive law, are the compound result of its first principles or legis- 
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lation when applied to the various relations sustained by human 
beings. ‘These principles may be considered as a portion of its 
jurisprudence ; the residue consists of the application of these 
same principles, by courts of justice in their decisions, by legis- 
lators in their enactments, by statesmen in their treaties, and by 
the people of different nations, generally, in their various do- 
mestic and international customs. What we have thus desig- 
nated as the legislation of natural law, has, for the most part, 
been denominated the science of morals, and been treated of by 
a distinct class of writers, the moralists or moral philosophers ; 
whilst the other branch alone, its jurisprudence, has received 
the name of natural Jaw. ‘The writers on morals, on the one 
hand, have not, in general, extended their researches much 
beyond an investigation of first principles; and the writers on 
natural Jaw, on the other, have confined themselves, in a great 
degree, to the practical application of a few acknowledged prin- 
ciples of right and wrong. ‘The science of morals has received 
the attention of writers in all ages; that of natural law is the 
growth of comparatively modern times ; and some of the writers 
on the latter have been at no small pains to distinguish their 
science from that of morals. 

Grotius and Puffendorf may be considered as the fathers of 
the modern science of natural law. The former, whilst an ex- 
ile in France, in 1625, published his celebrated treatise De jure 
belli et pacts ; and in 1661 the first professorship of natural law 
was established at Heidelberg, in favor of Puffendorf. Since 
the time of Puffendorf, Germany has become, as it were, the 
classic ground of natural law ; and the number of works, which 
have appeared there on this science, is so great, that they might 
of themselves form a considerable library. ‘The philosophers, 
the publicists, the diplomatists, and the jurisconsults, devoted 
themselves to this study, with a zeal, which was the more 
ardent, in proportion as the relations of natural law, with the 
sciences which occupied them, were the more intimate and the 
more common. Each of these classes of learned men impressed 
a different character upon the science, but the influence of the 
philosophers has been the most decided.’ 





1 See the Themis, Vol. 10, p. 399. 
VOL. XVIII.—NO. XXXV. Q 
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If we regard the mode, in which the various writers on na- 
tural law have treated their subject, we may divide them into 
two schools, the school of Grotius and that of Kant. In this 
country, we know little or nothing of the writers of the latter 
school. We possess the treatises of Grotius and Puffendorf, 
and of other writers, both English and French, who, with slight 
modifications, have pursued the same general manner, or have 
borrowed liberally from those writers, in their investigations of 
the subject. ‘These are the writers, who are cited in our courts, 
and whose works we make use of for that small portion of our 
professional studies, which is devoted to the science of natural 
law. But of Kant and the multitude of writers, who have suc- 
ceeded him, in this science, we know absolutely nothing. It 
seems indispensable, therefore, before noticing the work, which 
forms the subject of the present article, that we should say 
something of the school, to which its author may be said to be- 
long, and which, in many countries of Europe, has taken the 
place of that, with whose writings we are familiar. For this 
purpose, we shall avail ourselves of an article in the Themis, 
(vol. 10, p. 399,) on the teaching of natural law or the philo- 
sophy of law, in Germany. 

Grotius considered actions to be divisible into two classes, 
namely: those denominated just, which are the result of certain 
laws, the knowledge of which constitutes a particular science, 
known by the name of natural law ; and those called good or 
virtuous, which result from another class of laws, the object of 
the science of morals. Puffendorf expanded and developed 
the doctrines of Grotius. He commenced his labors by writing 
commentaries on the work of the latter, and on the political 
writings of Hobbes ; and having arranged his observations on 
these writers, he published them in 1660, under the title of 
Elementa jurisprudentia universalis. This work acquired 
much reputation for its author, and led to the establishment of 
the professorship above mentioned. In 1672, Puffendorf pub- 
lished his great work De jure nature et gentium, which embo- 
died and superseded the former. In 1705, the celebrated 
jurisconsult Thomasius undertook to establish natural law upon 
a new basis, by distinguishing it from morals more carefully than 
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had been previously done. According to his system, right or law 
admits only of negative but perfect duties, whilst morals acknow- 
ledge positive but imperfect duties. The precept of christian mor- 
als, quod tibi non vis fieri, alteri ne facias, is the fundamental 
principle of natural law; whilst the science of morals is found- 
ed upon the other principle of christianity, quod tibi vis fieri, 
et aliis facias. Every right includes, as an essential element, 
the faculty of employing force against those who do not respect 
it. Fifty years afterwards, appeared Wolf, who, adopting the 
principles of Leibnitz, somewhat modified the system of ‘Tho- 
masius.' 

The writers of this school drew their theories of natural law 
from the most various sources. Grotius resorts, in support of 
his doctrines, to the old and new testament, the opinions of the 
classic authors of antiquity, to those of some of the modern 
philosophers, and, at the same time, to the history of nations. 
In Puffendorf we meet with a few more psychological observa- 
tions ; but the authority of authors is the principal foundation 
upon which he supports his opinions. Wolf, notwithstanding 
the mathematical form, which he attempted to apply to the 
philosophy of the human mind, is not much more rigorous than 
Grotius and Puffendorf: he establishes the precepts of natural 
law upon the popular sentiments,—the opinions of philoso- 
phers,—and, at the same time, upon the historical documents, 
which demonstrate the utility or the inconvenience of particular 
institutions or particular practices. 

In the school of Kant, natural law has become a science 
purely rational ; and the term natural law has given place to 
that of philosophic law,—philosophy of law—or to that of 
vernunft-recht (law of reason). ‘The great problem, proposed 
by this school, is, to prove that there exist, for every man, cer- 





1 Vattel, in his Droit des Gens, ou Principes de la Loi Naturelle, first 
published in 1758, generally takes Wolf for his guide. He, however, differs 
from the latter, in reference to some points, which are discussed in his 
Questions sur le Droit Naturel, published in 1762. The doctrines of Wolf 
have been reproduced more recently, in two works, published in France, 
viz. in 1803, by M. Maffioli, of Nancy, and 1804, by M. de Rayneval; and 
whenever M. Toullier has occasion to resort to philosophic reasonings, in 
his Cours de Droit Civil Francais, he also borrows from Wolf. 
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tain rules of conduct, independent of his interest,—absolute— 
universal—and possessing those characteristics of certainty, 
which we recognise only in truths a priori. In 1797, Kant 
published his metaphysical principles of morals, the first part of 
which is a theory of law. Several of his pupils had preceded 
him in the investigation of an immutable and eternal Jaw. 

This system thus explains the origin of law. The will of 
man is not determined solely by the desires inherent in his na- 
ture ; but there is also another principle in us, which deter- 
mines our actions. ‘This principle is the reason; which is en- 
dowed with autonomy, that is, with a legislative power applied 
to itself. The rules, which it prescribes, like itself, are abso- 
lute and universal. But the object of the legislation of reason 
is either interior or exterior ; in the first case, it is morality ; in 
the second, it is legality. ‘The fundamental principle, in both 
cases, is that imperative system of categories, which performs 
so important a part in the philosophy of Kant. The reason 
constrains us to acknowledge an absolute rule, from which it is 
not permitted to deviate, under any pretext whatever, and 
which is expressed in the following formula: Act in such a 
manner, that the principle of your action may become a rule of 
general conduct for all men. The exterior legislation or na- 
tural law is the aggregate of the conditions, under which the 
will of man may be exerted, without violating the common law 
of liberty. Every action is conformable to law, and is conse- 
quently just, when it is compatible with the general law of 
liberty.’ A right includes essentially the faculty of constraint. 
This proposition results from the following reasoning. The 
Opposition, directed against an obstacle which prevents the ex- 
ecution of some act, belongs to the same principle with the act 
itself; the resistance, opposed to every unjust act, is conformed 
to the law of general liberty ; and it is therefore lawful and of 
natural right. Liberty is a right, innate or primitive in man ; 
and this right is the principle of the whole philosophic theory 
of law.? 

Other authors of this school have expressed the fundamental 





1 Metaphysics of Manners, p. 33. * Ib. p. 14. 
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principle of law, in a manner somewhat different. Heyden- 
reich, who wrote in 1794, proposed the following formula :— 
Every action is just, which does not violate, in others, the na- 
ture of man, considered as a reasonable being. Schmalz, who 
wrote at about the same period, took for the basis of right, the 
acknowledgment of the dignity of man, or the idea of humanity 
respected in our fellow men. As it is the reason, which dis- 
tinguishes man from things, and makes a person of him, other 
writers have taken personality for the basis of all natural law: 
they declare man to be autoteles, in German, selbstzweck, a 
term, which it is difficult to translate, but which signifies, that 
man can never be treated simply as a means, or as an instru- 
ment, to be made use of for an end, which one of his fellow- 
men proposes to himself. 

The following propositions are common to Kant and his dis- 
ciples. The natural rights of man, being inherent in his nature, 
accompany him every where ; he enjoys them even out of 
society, and the social state has no other purpose than to guar- 
antee them ; these rights are inalienable and imprescriptible, 
and man can no more be despoiled of them, than he can cease 
to be a man. 

The authors of these systems did not stop to inquire, whether 
their theories could be of any utility ; but as soon as an attempt 
was made to apply them practically, they were found to be 
beset with a multitude of difficulties. The question arose, 
whether natural rights could be modified or restrained by posi- 
tive laws, and whether obedience was due to such of the latter, 
as were not founded in the true principles of natural law. 
Some writers did not hesitate to give a negative answer to these 
questions. Reinhold, for instance, maintains, that the rules 
promulgated by legislators are not obligatory except so far as 
they agree with naturallaw. But the greater number, as Fries, 
Eschenmayer, and Schulze, recoil before the consequences of 
a struggle, which must necessarily result from such an answer, 
between the reason of each individual, and the legislative au- 
thority. Hugo, towards the end of the last century, first pro- 
claimed the danger or the inutility of the doctrines of natural 
law, which were then in vogue in Germany ; and in his com- 
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pendium of natural law, the first edition of which was published 
about that time, he made a vigorous attack upon the system of 
Thomasius. 

The doctrine of Hugo is, that there are no absolute rules of 
conduct for man in the social state. According to the degree 
of civilization—the particular wants—and the religious opinions 
of the people—the most diverse rules may be erected into 
laws ; the positive laws of a particular epoch ought never to be 
considered as any thing more than an expression, more or less 
true, of the wants of that epoch ; and almost all the institutions, 
which history informs us have existed among ancient nations, 
were justified by the situation of those nations. Hugo has ev- 
idently taken Montesquieu for his model, limiting bis consider- 
ations however to the matter of private law. The philosophic 
doctrines of Hugo have not met with much success, notwith- 
standing the acknowledged talent of their author ; still, the more 
recent writers on natural law, without adopting his system, have 
departed by degrees from the systems of Thomasius and Kant. 

The writer, to whom we are indebted for the above outline 
of some of the leading theories of natural law, concludes his 
article with the following remarks : 

‘‘ The conclusion of these observations is easily drawn : it is, 
that, notwithstanding so many works and different systems, the 
philosophic study of law is yet in its infancy, not only among 
the Germans, but also among other nations. This state will 
last, until a superior genius shall arise, to continue the work 
which was undertaken by Montesquieu, but which he was un- 
able to carry forward, further than the state of the historical 
and philosophical, and even the physical and natural, sciences 
of his age permitted him. Perhaps the period is not remote, 
when this science will be established on a solid basis. The 
progress of the political and administrative sciences—the con- 
solidation of the public constitutional law—and the excellent 
direction which the historical sciences have taken in our day, 
afford indications of a more brilliant future for the philosophic 
study of law. But perhaps also, this new period will open in 
another country than that, which, for a century, has been as it 
were the native land of this science.” 
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The two volumes of M. Jouffroy, which contain the proleg- 
omena or introduction to his course of natural law, are all of it 
that has as yet been published, or, at least, that has reached 
this country ; but if the plan, which he has there traced, shall 
be filled up to the full extent, which he proposes, and with as 
much ability and success, as we find in these introductory vol- 
umes, we hazard little in saying, that the above prediction is to 
receive its fulfilment in him, and that France is to be the favor- 
ed country, where the science of natural law will make its next 
onward step. 

M. Jouffroy was already known to the literary world, before 
the publication of the prolegomena to his course of natural law, 
by his translations of Reid and Stewart, and by the publication 
of a collection of pieces, under the title of Melanges Philoso- 
phiques, which had originally appeared in the Globe, and other 
French journals. ‘The prolegomena constitute an introduction 
to that portion of his course of instruction, which is devoted to 
the subject of natural law. 

M. Jouffroy, as we have already remarked, in his mode of 
treating this science, belongs to the school of Kant. He does 
not resort for his principles, to the sources which had already 
been so abundantly labored by Grotius and the writers of his 
school, but seeks them, with Kant and his followers, in a pro- 
found and rigid analysis of the human nature. 

We shall now proceed to present our readers with a view of 
the several subjects, embraced under the denomination of na- 
tural Jaw, together with a condensed sketch of the plan, on 
which they are proposed to be treated ; and, in doing this, we 
shall avail ourselves as much as possible of the language of the 
author. 

The course of instruction, professed by M. Jouffroy, em- 
braces the destiny of man, regarded in its fullest extent, namely, 
under the threefold aspect of the destiny of the individual] ,—the 
destiny of societies,—and the destiny of the race. The first 
question, evolved by an analysis of the general subject, is, to 
determine what is the end or destiny of man in this life. There 
is a strict connexion between the destiny of a being and its 
nature ; for it is the diversity of the natures, by which they are 
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distinguished, which assigns different destinies to different 
beings ; and if all beings had the same nature, their end or 
destiny would be the same. It is consequently in the nature 
of a being, that we must look for his destiny ; and, in this way, 
we are enabled to determine the absolute end to which man is 
destined. But when we have thus ascertained what is the 
absolute destiny of man, if we compare it with that which he 
actually attains in this life, we are met by a fact, which proves, 
that, in order to determine the latter, we must also have regard 
to another circumstance. ‘This fact is the difference, which 
separates the real destiny of man in this life, from that which is 
written in shining characters in his nature. This difference 
arises from the circumstances, in which our nature is placed in 
this world, and which render the complete realization of its 
absolute destiny impossible. The destiny of man, therefore, 
in this life, is not to be derived solely from his nature, but in 
part also from his condition ; and, in order to determine what 
this destiny is, we must look both to the nature of man and the 
conditions of actual life. 

The next question to be considered is, whether the destiny 
of man is entirely accomplished in this life,—or, whether, be- 
fore this life begins and after it terminates, this destiny has a 
commencement and a sequel, which escape from our view. 
This question must be resolved, and we must obtain a complete 
idea of the whole destiny of man, before we can have a clear 
idea of his destiny in this life. The only but sure means of 
determining this question is, to ascertain whether the destiny of 
man has a real commencement and a real end in this life, or 
whether it is like a drama, to which the exposition and the 
catastrophe are wanting. Now, in examining in itself the des- 
tiny of man in this life, we come to the conclusion, that it 
would remain unintelligible, if it had no sequel; and, in com- 
paring it with that which results legitimately from man’s nature, 
we become convinced, that it is far from exhausting the latter, 
and that for this reason also, it would imperiously demand a 
sequel, to complete and justify it. This sequel, therefore 
exists ; and its nature is to be determined, by ascertaining how 
far the actual destiny falls short of the absolute destiny, and 
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charging the future life with making up the difference. The 
same method, applied to the question of an anterior life, leads 
to contrary but not less rigorous results. We thus ascertain, 
that man’s destiny is divided into two parts, the first of which 
is accomplished in this life, and the second will be accomplish- 
ed in one or several lives, which will succeed the present. 

The question, which next presents itself, in the general plan, 
of M. Jouffroy’s course, is the following : the end of man being 
known, what ought to be his conduct in all possible circum- 
stances, or, in other words, what are the rules of human con- 
duct? This question constitutes the subject of the science of 
Natural Law, in its most extended acceptation. 

In reality, there is but a single duty for man, that of accom- 
plishing his destiny. ‘The end of man being given, the supreme 
rule of his conduct is equally given. But the situations, in 
which man may be placed, are so numerous and diverse, that 
it is not always easy for him to know how he ought to conduct 
in each, in order to accomplish this supreme and only duty. 
This supreme duty, therefore, contains all the others, which 
are to be deduced from it; and this deduction is the object of 
natural law. It proceeds, in the first place, for each of the 
great situations, in which man may be placed ; and then for 
the different cases, which each of these divisions may itself 
contain. ‘Thus natural law is divided and subdivided. Its 
great divisions correspond to the great situations, in which man 
may be placed ; and each of its branches is an inquiry into the 
laws of our conduct, for one of these situations. 

These situations are the four great and principal relations, 
which the common sense of humanity has a long time recog- 
nised, as maintained by man in this world, namely : the first 
with God, the second with himself, the third with the things 
animate or inanimate, which people creation, and the fourth 
with his fellow men. The whole science of natural law or 
morals applied is thus divided into four inquiries, corresponding 
to these four relations. 

The common rule, whereby to determine the particular rules 
for the conduct of man, in each of these four relations, is the 
nature of his true destiny ; but independently of this, there is 
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another, which is special to each of these relations, namely : 
the nature of the being, which forms the second term of the 
relation, and the nature of the relation itself, which results from 
the nature of the twoterms. ‘To each of the great divisions of 
natural law, there corresponds a sort of parallel positive law, 
which, in its variations from nation to nation, and from age to 
age, has always attempted to translate and represent, but has 
always more or less disfigured, the natural law ; so that, by the 
side of the rules of natural law, such as reason declares them, 
there is a history to be given of the different manners, in which 
humanity has successively conceived and practised them. 

1. Relation of man to God. ‘The second element in this 
relation is the knowledge of God, and of the relation which 
unites us to him. ‘The exactness, with which the rules of this 
relation will be determined, will depend therefore not only 
upon the idea, more or less true, of man and his destiny, but 
also upon the idea, more or less purified, which we form of 
God, and of the relations which unite him to us. This part of 
natural law commonly bears the name of natural religion ; and 
to it correspond in history, the forms of worship of different 
positive religions, or the different practical systems, by which it 
has been attempted to regulate the conduct of man towards 
God. 

2. Relation of man to himself. The sources of the rules, 
for the conduct of man, in this relation, result from a profound 
knowledge of the human nature, and of the external conditions 
to which its development is subject, combined with a true no- 
tion of our destiny. These rules have a twofold object, namely, 
the conduct of man towards his body and towards his soul. 
This part of natural law bears the name of personal morals. 
The parallel positive law, corresponding to this part of natural 
law, is made up of a multitude of rules, opinions, dispositions 
and customs, in the religions, in the moral systems of philoso- 
phy, and even in the positive laws of certain nations, particu- 
larly the most ancient, but above all and principally in the 
manners of nations, in all which, the absolute results of this 
part of natural law are more or less disfigured. 

3. Relation of man to things. Under the name of things, 
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are comprehended all other beings, except our fellow men, 
which have been placed with us in the world, whether these 
beings are animate or inanimate, organized or unorganized. 
The rules for our conduct towards things depend upon the idea 
of our own end, and upon the idea which we ought to form of 
the nature of these beings, of their destiny in this world, and of 
the relation which exists between them and us. This branch 
of natural law is divided into two parts, namely : the rules of 
human conduct in regard to animals,—and in regard to things 
properly so called. It has no name in particular, but, for the 
want of a better, it may be denominated real law. The his- 
torical counterpart or parallel positive law, corresponding to 
this branch of natural law, consists of particular dispositions and 
practices, contained in the religions, customs, and laws of cer- 
tain nations. 

4. Relation of man to his fellow men. The relations which 
may exist between man and man being various, this part of na- 
tural law is the most vast and the most complicated. Among 
the particular relations, comprised in the general relations be- 
tween man and man, there is one primary distinction to be 
made, founded upon the circumstance, that some of these par- 
ticular relations exist independently of the fact of society, whilst 
others of them arise from this fact and consequently presup- 
pose it. ‘There is no such state of nature, as that which some 
philosophers have dreamed of, which gives to man, as he issues 
from the hands of his maker, the life of solitary animals. His- 
tory protests against this fiction; but it reveals to us a state 
anterior to that of society, which, for the sake of distinction, 
may be termed a state of nature, namely: the state of family, 
which becomes by extension the state of tribe. Between this 
state and that of society, there are profound differences, the 
principal of which is, that the state of society is adventitious, 
founded as it is upon a great number of principles of the human 
nature, whilst the state of family is a necessary state: in other 
words, we have no conception of man out of the state of family, 
whilst we do conceive of him and history shows him to us out 
of the state of society properly so called. Now, in considering 
man in this state of nature, which is possible, and which, in 
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some parts of the earth certainly, and probably in all, has pre- 
ceded the state of society, we find that there exist in this state 
two kinds of relations of man, which, like the state itself, are 
independent of the fact of society :—the relation of man to man, 
as individuals of the same species, and the different relations 
created by the family, among the members of which it is com- 
posed. From these two kinds of relations result two kinds of 
duties and rights, the duties and rights of humanity, and the 
duties and rights of family, or those two branches of natural 
law, which may be called the law of humanity and the law of 
family, and which, existing independently of the fact of society, 
compose the law of nature. 

The fact of society intervening encounters these two kinds 
of relations, which are anterior to it, that of man to man as 
such, and that of the different members of a family among them- 
selves, but, in meeting these relations, it modifies them. In 
the bosom of society, individuals, who are strangers to one 
another by blood, do not remain in the simple relation of man 
to man, but they also enter into that of fellow-citizens of the 
same state; and it is the same with the different members of 
the family, who are no longer merely fathers, sons, husbands, 
brothers, by blood, but also citizens by society. Society, 
therefore, for its own advantage, modifies the rules of conduct 
of man as man, in regard to others, and of man as the member 
of a family, in all the relations of family : and all these rules, 
thus modified, extended and multiplied, of whatever kind they 
may be, compose what we call private law, the first branch of 
social law, or that which regulates all the relations, which may 
subsist between citizens of the same state. 

Independently, however, of these relations, which exist 
before society, but to which society gives a character entirely 
new, society creates another, which did not previously exist, 
namely: that of the citizens to the society or to the power 
which represents it. Hence result rules of conduct for the cit- 
izens to the state, and of the state to its citizens, the whole of 
which constitutes what we call the public law, the second 
branch of social law. 

But here an objection arises, which must be settled before 
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going further. All these rules of the public and private law 
are evidently established in each society, relatively to the par- 
ticular form of that society. It seems, therefore, at the first 
view, that they depend only upon this form; that they belong 
consequently to the positive law alone, and in no manner to 
the natural law. This would be true, if there were not some- 
thing common between all possible societies, something which 
is derived from the fact itself of society, independently of the 
divers forms with which that fact may be clothed, and which 
constitutes the essential conditions ofall society. ‘These essen- 
tial conditions of every society beget a social law also essential, 
natural and absolute, like themselves, a law anterior and supe- 
rior to all positive social laws, which they all seek to repro- 
duce and do in fact more or less reproduce, in the adaptation 
of this natural law to each of the possible forms of society. 
This is the natural social law, which, like all positive social 
law, is subdivided into public and private law. In order to 
determine the rules of this natural social law, it is necessary 
previously to have determined two things, namely: the end of 
all society, and the essential conditions of all society. 

This whole inquiry is foreign to the question of the best 
organization or the best form to be given to society, and to that 
of the best means of procuring the material happiness of its 
members. ‘These two questions are not, in any degree, ques- 
tions of law, but questions of art. They are the objects of the 
two sciences of politics and political economy, which are en- 
tirely distinct from Jaw. 

Besides the relations above established, in the general rela- 
tion of man to man, there is one more, that of society to soci- 
ety. The rules, for the conduct of one society in regard to 
others, are evidently the same as that of one family in regard 
to another, in the state of nature. They compose what is 
called the /aw of nations, the fifth and last branch of this part 
of natural law. 

Thus, in the general relation of man to man, there are five 
kinds of principal relations: 1. ‘Those of man to man, as such, 
which make the object of the law of humanity ; 2. Those of 
family, which make the object of the law of family ; 3. Those 
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of the citizens of the same state, which make the object of pri- 
vate law; 4. Those of citizens to the state and those of the 
state to its citizens, which make the object of public law; and 
5. Those of society to society, which make the object of the 
law of nations. And in these five relations, there are three 
grand divisions: 1. Those relations which exist independently 
of the fact of society, and which make the object of the law of 
nature ; these are the first two relations: 2. Those which re- 
sult from the fact of society, and which would have existed, 
even though there had been but a single society; these make 
the object of social Jaw ; and 3. Those which result from the 
simultaneous existence of several societies, or at least of several 
independent families in contact, and which make the object of 
the law of nations. The parallel positive law, which corres- 
ponds to these different branches of natural law, is composed, 
1. of a great number of systems of philosophy, religious regu- 
lations, usages and customs; 2, of all the rules of positive law ; 
and 3, of the customs, which, at different periods, have regu- 
lated the relations between nations; which constitute respect- 
ively the historical exposition of the law of nature, the social 
law, and the Jaw of nations. 

Such is an outline of the whole of Natural Law, in its larg- 
est and highest acceptation, and as it has been understood by 
the greatest minds, who have devoted themselves to it; but as 
this acceptation has not been unanimously adopted, and as other 
significations have been given of the term natural law, it will 
not be without utility to give some account of them. 

If, in the expression natural law, we pay attention only to 
the epithet natural, we ought to understand by this expression 
and to make it designate all the rules of buman conduct, which 
are derived from the nature of things, and to which consequently 
reason may attain, whatever may be the relation to which these 
rules are applicable. Hence the most general acceptation of 
this expression, that which includes in natural law, natural reli- 
gion, personal morals, real law, and all the rights and duties of 
man in regard to his fellow men. But, if, on the other hand, 
we pay particular attention in the same expression to the word 
law (or right) we may be led to two other acceptations, which 
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are very different. Some writers, taking the word law (right) 
in its philosophic sense, that is, as designating the correlative 
of duty, confine the expression natural law to designate that 
part of the rules of human conduct, which, in imposing a duty 
upon one, create a correlative duty in another, that is to say, 
to one portion only of the rules for the conduct of man towards 
his fellow men. Hence the second acceptation of this word, 
according to which, natural law comprehends neither natural 
religion, personal morals, nor real law, and does not even em- 
brace all the rules for the conduct of man towards his fellow 
men. Others, finally, taking the word law (right) in a still 
narrower sense, that is, in the technical sense of the schools, 
include under the term natural law that part only of the rules 
of human conduct, discovered by reason, which corresponds to 
the positive law, properly so called; and this leads them to a 
definition, which comprehends still less than the preceding. 
Hence the third and last acceptation of this expression. 

The course of M. Jouffroy embraces the science of natural 
law, taken in its widest acceptation, and including all the rules 
of human conduct, in all the above enumerated relations. 
These subjects he proposes to treat in the following order, 
viz.: personal morals, real law, the law of nature, social law, 
the law of nations, and, lastly, natural religion. He does not 
propose to determine, in detail, the rules of human conduct, 
in these various relations, but simply to establish the principles 
of the different branches of natural legislation. 

The object of natural law is to investigate the rules of 
human conduct; and, in this acceptation, this science em- 
braces the whole of the rules for the direction of man in this 
life. But before proceeding to this investigation, there is a 
question, which must be first settled, namely, whether there is 
really a natural law; some philosophic systems having under- 
taken to demonstrate that there are no obligatory rules for man, 
and that all morale is reducible to the counsels of prudence, 
which one may follow or neglect at his own risk and peril. 

The consideration of this question forms the subject of that 
part of M. Jouffroy’s course, which is contained in the two 
volumes before us, entitled Prolegomena to Natural Law. 
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In the investigation of this question, the author first presents us 
with an outline of his own system, or as he denominates it, an 
exposition of the principal moral facts of human nature, which 
establish the fact of a natural legislation for man. He then 
institutes a comparison between his system, and the several 
systems, which lead to a different result, and points out those 
of the moral facts, which these systems deny or disfigure. 

We shall endeavor, with all possible brevity, but with as 
much fulness as our limits will admit, to give these moral facts 
of the human nature as they are presented by M. Jouffroy. 
Every being is distinguished from every other by its organiza- 
tion ; it has, therefore, a nature peculiar to itself; and, because 
of this nature, it is predestined to a certain end. The end of 
a being is the good of that being, and the good of a particular 
being is to accomplish its end, to attain the object for which it 
has been organized. As every being, because of its organiza- 
tion, has a special end, which is its good, so it is endowed 
with a certain number of faculties, by means of which it may 
attain its end. Man, therefore, having a particular organiza- 
tion, has necessarily an end, the accomplishment of which is 
his good ; and, being organized for that end, he has necessarily 
also the faculties, which are indispensable to its accomplish- 
ment. 

From the moment that an organized being exists, its nature 
tends towards the end for which it is constituted. Hence there 
result within that being certain movements, which carry it for- 
ward, independent of all reason or calculation, to a certain 
number of particular ends, the aggregate of which compose its 
total end. ‘These instinctive movements, which, even in rea- 
sonable creatures, have nothing of deliberation in them, and 
which manifest themselves in man, as soon as he is in the 
world, and develope themselves with an intensity proportioned 
to his growth, are the primitive and instinctive tendencies of 
human nature. 

At the same time, that the instinctive tendencies, which im- 
pel man towards his end or his good, are developed in him, the 
faculties, which God has given him to attain that end, put them- 
selves in motion also, under the influence of these tendencies, 
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and seek to seize upon the objects, towards which these tend- 
encies carry him. As soon, therefore, as man exists, the tend- 
encies, which are the expression of his nature, awaken in him 
on the one hand, and, on the other, the faculties which have 
been given him, in order that these tendencies should obtain 
their satisfaction. ‘This is not merely the commencement, but 
even the very foundation of the human life. 

When the faculties, with which we are furnished, to realize 
the end to which our nature aspires, awaken and develope 
themselves for the first time, they are developed in an indeter- 
minate manner, and without any precise direction. But in this 
life, our faculties meet with obstacles, which prevent them from 
obtaining their end, but by concentrating themselves. If this 
world were the harmony of all the powers of all the beings 
which compose it; if all these powers, instead of being exert- 
ed in contrary directions, were developed in a parallel manner 
and harmoniously ; it would be sufficient for them to be devel- 
oped, in order to attain their end without effort. But such is 
not the organization of this world—on the contrary, we may 
define it to be the putting in opposition of all the destinies, and 
consequently, of all the powers of the beings which compose 
it. It is the same with our nature as with every other ; in de- 
veloping itself, in order to arrive at its end, it meets with obsta- 
cles which arrest it ; and it is thus accidentally excited to a con- 
centration of the faculties: this is the first manifestation, or the 
first degree, of voluntary development or of the will. 

But whatever efforts our faculties may make to satisfy the 
primitive tendencies of our nature, and thereby to procure for 
it the good to which it aspires, these efforts are never able to 
give it more than an incomplete satisfaction, that is to say, a 
very imperfect good; such is the law of this life, that man 
never triumphs over the hard conditions which it imposes upon 
him ; so that here there is no complete satisfaction of our tend- 
encies, and, in this life, there is no such thing as complete 
good. 

When our faculties succeed in giving satisfaction to our tend- 
encies, in conquering for our nature a part of the good, to which 
it aspires, a phenomenon is produced in us, which we call plea- 
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sure. ‘The privation of good, or the check which our faculties 
experience, when they pursue but cannot attain it, produces in 
us another phenomenon, which we call pain. Pleasure and 
pain arise in us, because we are not only active but also sensi- 
ble. ‘They are subordinate to good and evil, with which they 
are frequently confounded, but from which they are perfectly 
distinct. Pleasure is the consequence, and, as it were, the 
sign of the realization of good in us; pain the consequence 
and the sign of the privation of good; but the one is not good, 
any more than the other is evil. 

As every being aspires to its good—enjoys when it obtains 
it—and suffers when it fails—it loves and pursues whatsoever 
contributes to, and feels an aversion for and avoids whatsoever 
obstructs, the attainment of this good. Our primitive tend- 
encies, therefore, or the great and leading passions of our na- 
ture, subdivide themselves into a great number of particular 
likes and dislikes, or passions, which are the secondary passions 
of our nature. The objects, which second our tendencies, we 
denominate useful, and those which oppose them hurtful. 

The facts thus far presented constitute the primitive state of 
man, that of infancy. The characteristic feature of this state 
is the exclusive domination in it of passion. In the act of con- 
centration, there is undoubtedly a commencement of empire 
over ourselves ; but, until the appearance of the reason, pas- 
sion determines both the action and the direction of our fa- 
culties. When the reason appears, it induces two transforma- 
tions, from which two distinct moral states result. 

The reason is the faculty of comprehending, which we must 
be careful not to confound with the faculty of knowing. The 
reason comprehends, that all the tendencies and faculties go to 
one and the same end, the satisfaction of our nature, or the 
attainment of its good. It thus forms the general idea of good. 
This is our particular good. It also comprehends, that a com- 
plete satisfaction of the human nature is impossible ; and, con- 
sequently, that we must be contented with the greatest possi- 
ble satisfaction of our nature, or the greatest possible good. 
The reason further comprehends, that whatever leads to the 
greatest good is good, and that whatever diverts from it is bad ; 
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and, generalizing the common property of these things, it 
comes to the general ideas of the useful and the hurtful. In 
the same manner the reason brings together what there is of 
common in the agreeable and disagreeable sensations which we 
experience, and thus creates the general ideas of happiness and 
misery. ‘The reason perceives, too, that the government of our 
faculties by ourselves is an indispensable condition, without 
complying with which, it is impossible for us to arrive at the 
greatest possible good of our nature. 

Two inconveniences result from the exclusive domination of 
passion, namely : that there is no succession in the action of our 
faculties, which consequently produce nothing considerable ; 
and that the good, which results from the gratification of the 
dominant passion, is frequently the cause of evil, when the 
evil, which would result from its non-satisfaction, would fre- 
quently be the principle of a great good. ‘The reason per- 
ceives these inconveniences, and concludes that it would be 
better, if the human power were withdrawn from the impulse 
of the dominant passion, and directed exclusively to the reali- 
zation of the well calculated and well understood interests of 
all these passions, or, in other words, of the greatest good of 
our nature. It also comprehends that we have the power to 
calculate the greatest good of our nature, and to seize upon 
our faculties, and to put them to the service of this idea. The 
reason thus attains to the principle of the interest well wnder- 
stood, and the human strength is now withdrawn from the em- 
pire of passion. 

The end of this new moral state is the substitution of the 
interest well understood for those partial ends, to which our 
passions impel us ; and its means are the empire over ourselves. 
The influence of passion is not destroyed but modified. This 
new mode of determination is the egoistic or selfish state. 

The next step, taken by the reason, is, to comprehend that 
what passes in us passes in all possible creatures; that all, 
having their special natures, they aspire, in virtue thereof, to 
their special ends, which constitute their good; and that each 
of these divers ends is an element of a total and ultimate end, 
which embraces the whole, and constitutes the end of creation, 
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universal order, good in itself, absolute good. This good is 
thus seen to be the realization of the absolute end of creation, 
or universal order. ‘The end of each element of creation, that 
is, of each being, is an element of this absolute end ; each be- 
ing, in aspiring to its own end, aspires to this absolute end ; and 
this universal aspiration is the universal life of creation. The 
idea of order thus becomes obligatory on the reason ; and all 
duty, right, obligation, morals, flow from this souree—the idea 
of good in itself, or of order. 

Beauty and ugliness in objects are the expression or mate - 
rial symbol of order and disorder. The true is order thought, 
as the beautiful is order expressed. The good, the beautiful, 
and the true, are merely order, under three different faces, and 
order itself is only the will, the mind, the development, the 
manifestation of God. 

When we have conceived the idea of order, and of our obli- 
gation to realize it, a new mode of determination is produced, 
which is the moral mode, properly so called, and the charac- 
teristics of which separate it from the two former, those of 
passion and of interest. | 

As selfishness and passion may impel to the same act, so 
selfishness and the moral motive may, in many cases, prescribe 
the same conduct. 

The selfish motive counsels—the moral obliges. The first 
sees only the greatest satisfaction of our nature, and remains 
personal, even when it counsels us to the good of others; the 
second regards only order, and remains impersonal, even when 
it prescribes to us our own good. In yielding to the former, 
we obey ourselves ; but in obeying the latter, we submit our- 
selves to something which is not us, and which has no other 
title, in our eyes, than that of being good, which is the char- 
acter of alaw. This devotion of a being to that which is not 
himself, but to that which appears to be good to him, is virtue 
or moral good. There is moral good in us whenever we obey 
voluntarily, and with understanding, the law which is the rule 
of our conduct; moral evil, whenever, with a knowledge of 
the cause and voluntarily, we disobey this law. This kind of 
good and evil is thus entirely distinct from absolute good and 
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evil, which are order and disorder, and from that part of abso- 
lute good and evil, which we call the good and evil of man, 
and which is the accomplishment or the non-accomplishment of 
his destiny. 

This difference, between the moral mode of determination 
and the two others, recurs in the phenomena, which follow the 
determination. Among these phenomena, there is one in par- 
ticular, which is characteristic of the moral determination. 
When we have voluntarily accomplished the moral law, inde- 
pendently of the special pleasure, which our sensibility derives 
therefrom, we judge ourselves to be worthy of esteem and 
reward ; and in the contrary case, independently of the pain, 
of blame and chastisement. Hence what we call the satisfac- 
tion of having done well, and the pain of having done ill, or 
remorse. This judgment of merit or demerit does not result 
from the two other modes of determination. When we have 
acted contrary to our interest well understood, we may be wil- 
ling to accuse our awkwardness, or our weakness ; or, on the 
other hand, to praise our prudence, our wisdom, our skill ; but 
these phenomena are very distinct from moral approbation and 
disapprobation. 

The primitive tendencies and the passions, which are derived 
from them, aspire to the true end of our nature, our true good ; 
our conduct, when it is directed by the interest well under- 
stood, tends to the highest possible realization of the tend- 
encies of our nature, or to the greatest possible good; the law 
of order, when it makes its appearance in us, prescribes a 
respect for, and the greatest possible realization of, the abso- 
lute good or of order, of which our own good constitutes one 
element ; and thus the law of order legitimates and prescribes 
to us imperatively the accomplishment of this good, to which 
our nature impels, and our selfishness advises us. ‘There is no 
contradiction, therefore, but a perfect harmony, between the 
primitive tendencies of our nature, the interest well understood, 
and the moral law. ‘The moral motive does not come in to 
destroy the two others, but to explain and govern them. 

These three states in man have thus far been spoken of, as 
if they belonged to three distinct periods of human life ; that 
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is, as if they were produced, one after another, at three differ- 
ent periods. This is not exactly true. When one of these 
three forms appears, it does not destroy the preceding, but 
adds itself to it; so that when once produced, they coexist in 
the human life. The state of passion precedes, in the order 
of time, the two others; but it would be difficult to affirm a 
similar succession of the two other states, the selfish and 
moral, 

Though the reason shows itself sufficiently early, it does not 
elevate itself immediately to that high conception of order, 
which is the moral law; and in many persons this high con- 
ception of the moral law never attains a precise form. It 
would seem necessary, therefore, to conclude from this, that 
there was no morality in man, until a certain age, and that 
there never was any at all in the greater number of men. But 
this cannot be, and we must make a distinction between the 
confused and the clear view of the moral law. The confused 
view of the moral law is cotemporaneous with the first appear- 
ance of reason in man ; it is one of his first conceptions ; and, 
in the majority of men, this conception remains confused during 
life, and is never transformed into a clear idea. What we call 
the moral conscience is no other thing than this confused idea 
of order ; and hence its effects bear less resemblance to those 
of a conception of the reason, than to those of an instinct or a 
sense. Its judgments, in fact, have not the air of being de- 
rived from general principles, applied to particular cases, but 
seem rather to result from a kind of tact, which, in each par- 
ticular case, makes it feel what is good and what is evil. But 
the obligatory character of good and of evil does not partici- 
pate, in the phenomena of conscience, in the confusion of the 
perception. ‘Though perceived by it in a confused manner, 
the conscience does not the less present the good to us as what 
we ought to do, and the evil as what we ought to avoid; and 
when we have obeyed or disobeyed it, we feel approbation and 
remorse, as vividly, as if we had obeyed or disobeyed a more 
elevated and clearer conception of the moral law. 

When the reason is developed in us, it introduces at the 
same time both the moral motive and the selfish motive ; and 
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thus these two forms of determination, which have been sepa- 
rated in the description, are nearly contemporaneous. Neither 
does the reason abolish the passion mode, which reigns exclu- 
sively in infancy. Commencing with the age of reason, there- 
fore, the life of man is a perpetual alternation between these 
three moral states—a perpetual passage from the one to the 
other, according as passion, selfishness, or the moral law pre- 
vails, each in its turn, over our will, and presides in our deter- 
minations. There is no life which is exempt from these alter- 
nations. That which distinguishes men is the nature of the 


motive which triumphs the most frequently. Some habitually 


obey passion, these are passionate men; others, their interest 
well understood, these are selfish men; and others, the moral 
motive, these are virtuous men. According as one or another 
of these three modes of determination predominates in the 
habits, the individual is clothed with such or such a moral 
character. ‘There is no person who constantly and exclusively 
obeys one alone of these three moving powers; strong as may 
be the habitual predominance of one, the two others always 
preside in some of our determinations. In the greater number 
of cases, they concur and act together, in virtue of that har- 
mony, which in reality unites them; and, perhaps, there are 
very few human actions, which are derived exclusively either 
from the one or the other. ‘Thus man is never either wholly 
virtuous, wholly selfish, or wholly passionate; with the par- 
ticular moving power, which seems to determine the conduct, 
the secret impulse of the two others is always more or less 
mingled. 

Such, according to M. Jouffroy, is a tableau of the principal 
moral facts of human nature: by the light of which, it will be 
easy to comprehend the different moral systems, which deny 
that there is any thing obligatory for man. 

All the systems which have erred, in regard to the princi- 
ples of natural law, may be ranged in three distinct classes. 
Some of them maintain that there cannot be an obligatory law 
for man; and others of them maintain that in point of fact 
there is none. ‘These two classes deny the existence of natu- 
ral law. A third destroys by altering it ; this class includes all 
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those systems, which, admitting that there is an obligatory law 
for man, do not find it such as it really is, but disfigure it in 
divers ways. ‘The common result of all these alterations is to 
destroy it, for there is only one obligatory law for man, and 
every system, which substitutes another for it, cannot lend to 
this false law the obligation, which is attached in the human 
mind only to the true. ‘Thus, by different routes, these three 
classes of systems equally destroy the obligatory law, and, 
consequently, all duty and all right, the science of duty and of 
right, of natural law and morals. 

These several systems are examined and refuted by M, 
Jouffroy, in the lectures, which constitute the Prolegomena. 
He divides them into two great classes, of those which deny 
the existence of obligation or law, viz., the systems of neces- 
sity, of pantheism, of mysticism, and of skepticism ; and those 
which disfigure or alter the obligatory law, viz., the selfish, the 
sentimental, and the rational systems. 

Under these several heads, he examines, among others, the 
doctrines of Hobbes, Hume, Spinosa, and of the ancient mys- 
tics, and the doctrines of Bentham, Smith, Price, Wollaston, 
Clarke, Montesquieu, Mallebranche, and Wolf. 

In these investigations, M. Jouffroy is profound, logical, and 
successful ; and, notwithstanding the character of his subjects, 
lively and interesting. His volumes will delight the students 
of metaphysics and morals, among whom we hope may be 
reckoned the students of law. ‘The residue of his course, 
which is devoted to an investigation of the rules of natural 
law, cannot but supply the desideratum, to which we have 
already alluded, namely, a profound analysis of the eternal 
and immutable Jaws of human conduct, illustrated by a his- 
torical exposition of the attempts, which have been made, in 
the institutions and positive laws of different countries, to 
realize those laws in actual life. 








1837.] On Political Hermeneutics. 37 


ART. II.—ON POLITICAL HERMENEUTICS, OR CN POLIT- 
ICAL INTERPRETATION AND CONSTRUCTION, AND ALSO 
ON PRECEDENTS. By Francis Lireper. 


[The reader will pardon the unusual length of this article, on 
account of the rare learning and analysis which it displays, and 
the great interest and importance of the subject,—a subject 
which has hitherto been hardly touched in our language. 
From the crude notices, which may be found in our law books, 
with regard to the proper principles of interpretation, let the 
student turn to the present, full, learned, and scientific treatise, 
and observe the leap which has been taken. ‘The spare and 
meagre rules, which writers of the common law have gathered 
together, form a mere bead-roll of cases and Latin maxims, 
without classification, expansion, or illustration. The short 
fragment by Lord Bacon, the antiquated and much overrated 
production of Noy, and the copious collection of Branch, with 
a chapter by Dwarris, in his interesting work on Statutes, some 
pages of the Abridgments, and portions of chapters in the lumi- 
nous commentaries of Blackstone, Kent, and Story, where, 
however, the subject is only glanced at collaterally, comprize 
nearly all that is to be found on the rules of interpretation, in 
the extensive libraries of our law. No writer has presented a 
complete system, embracing, in their natural order, all these 
rules, or attempted to deduce them from their high origin, what 
Lord Bacon calls, “‘ the depths of reason.” ‘This, Dr. Lieber 
has attempted, with admirable success, we think, in the present 
essay, which he has allowed us to present to the readers of 
the Jurist, and which forms a chapter of a highly interesting 
and original work, which will shortly be published by him on 
Political Ethics. 

As we have seen the manuscript of Dr. Lieber’s forth- 
coming work, we cannot omit the present opportunity of pre- 
senting a bird’s-eye view of it, which we hope to do without 
trespassing upon the limits of the confidence reposed in us. 
The work is entitled Political Ethics, and is designed asa 
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manual for the use of colleges and law schools, and for private 
study. The title is new, and may seem, at first view, pleonastic ; 
since politics are mainly a branch of ethics, as Aristotle has already 
acknowledged, and as is actually true when we speak in a broad 
sense. But yet they seem to form a branch so peculiar and 
sui generis as to justify the application of some distinguishing 
word. Inthe first part of the introduction, the author presents his 
views of the division of political sciences. The jus naturale 
is the science, which seeks to establish the fundamental princi- 
ples of political rights, the idea of the state, and its proper 
powers, as well as the necessity of its existence, deduced from 
reason. ‘The science of government treats of the great insti- 
tutions, which, under the wise suggestions of reason and expe- 
rience, are adapted to the given circumstances of each nation, 
tribe, or political society, in order to secure their rights. The 
law of nations—more properly called international law— 
treats of the relations of states to states. Finally, political 
ethics, the subject of the present work, comprehends the sub- 
ject of morality, and of the rights and duties of citizens, with 
regard to the various institutions, which enter into the great 
element, the state—in brief, it comprehends that vast region 
of political relations, which cannot be determined by strict law, 
and which have never before been classified and considered as 
awhole. If we might illustrate their past position by a geo- 
graphical idea, we should say that they have been hitherto on 
the borders or marches, and that science has now, for the first 
time, extended her power over them. What before was vague 
and indeterminate seems, under Dr. Lieber’s hands, to be ele- 
vated, as it were, into a political code, for the observance of 
the citizen. Questions, like the following, are proposed and 
are attempted to be determined :—What is a party—can a free 
nation exist without parties—has a free country ever existed 
without parties—if not, what should be the objects of a party— 
how far shall the citizen act with a party—when must he leave 
it—when does a party become a faction, &c. Or, should a 
citizen always vote—when shall he not—how shall he vote 
when subjects are pending which he cannot understand. It 
became necessary for the author, in order to proceed with per- 
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fect clearness in the body of the work, to settle the true mean- 
ing of the state, and all that is connected with this absorbing 
subject, as sovereignty, government, public power, people, ma- 
jority, minority, and the much vexed topic of the origin of the 
state. ‘This he has done in the second part of the introduc- 
tion. In the body of the work, he first speaks of simple vir- 
tues and vices, as liberality, perseverance, ambition, &c., as 
applied to politics; next of political virtues, as patriotism and 
public spirit ; followed by a chapter on education, considered 
in a political point of view. He then proceeds to treat of the 
private citizen as such; next of him in a more public character, 
as an editor or a party leader; next in a public capacity, as a 
juror, or a legislator; and finally of the citizen as a magis- 
trate—an inferior executive officer, a judge, or chief magistrate. 
The books on obedience to the laws, on instructions to repre- 
sentatives, and the importance and proper sphere of women in a 
political point of view, belong to the most elaborate of the work. 

Without wishing to anticipate the judgment of the pub- 
lic, we cannot forbear adding, that the work has appeared to 
us to be at once original in design, and profound in execution, 
with apt political reflections, and a fertility of illustration from 
every source of learning. But the novelty of the subject, 
while it has afforded free scope to the author’s invention, has 
imposed upon him almost unexampled labor in the collection of 
facts and examples—thus verifying the complaint of Lord 
Bacon—“ that the architect of the building should be forced 
to be a workman and a laborer, and to dig the clay and burn 
the brick.” 

The passages in the following article, printed in small type, embrace 
the examples and illustrations, and form a sort of subordinate text. This 
is acommon way of printing manuals in Germany ; the change of type 


being thought to afford facilities for study, as it brings out, by a sort of 
relief, the principal text.—Ep. Jur.] 


ON INTERPRETATION AND CONSTRUCTION. 


I. Interpretation, in its widest sense, is the discovery and 
representation of the true meaning of any signs, used to con- 
vey certain ideas. (See sect. EV.) 
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The “true meaning” of any signs is that meaning which 


those who used them were desirous of expressing. (See 
sect. III.) 

“ Using signs” does not only signify the origination of their 
combination in a given case, but also the declared or well un- 
derstood adoption or sanction of them, wherever there are 
several parties, who endeavor to express their ideas by the 
same combination of signs. 

(The definition of construction will be given on a subse- 
quent page.) 

Instance. In the case of a compact, treaty, contract, or any act of the 
nature of an agreement, the party, who avowedly adopts the contract, 
treaty, &c., or gives his tacit assent to it, makes as much use of the signs 
declaratory of the agreement, as the party who originated them. Foroed 
silence, or the impossibility of expressing dissent, is, of course, not compre- 
hended in the term “tacit assent.” 

That we are able to discover the true sense and represent it 
to others, implies the idea that we proceed in finding it, on 
safe ground, and according to rules established by reason. 
On this account, interpretation, and, as will be seen in the 
sequel, construction, are distinct from conjecture. Still it lies 
in the nature of-things, that, in some cases, they approach to 
each other. 

Conjecture is vague, interpretation is distinct; but in as far 
as that, which is to be interpreted, affords less and less oppor- 
tunity for the application of the rules established for interpreta- 
tion, the latter approaches to conjecture; provided we have 
not to apply construction. 

II. The signs which man makes use of, for the purpose of 
conveying ideas or notions to his fellow-creatures, are various, 
for instance, gestures, signals, monuments, sculptures of all 
kinds, pictorial and hieroglyphic signs, the stamp on coins, 
seals, beacons, buoys, insignia, ejaculations, articulate sounds, 
or their representations, 1. e. phonetic characters on stones, 
wood, leaves, paper, &c., entire periods, or single words, such 
as names in a particular place, Xc. 


All these signs require interpretation, i. e. it is necessary to find out what 
those, who used the sign, intend to convey to the mind of the beholder or 
hearer. Thus, some beacons signify to the approaching mariner that there 
is great danger in their vicinity ; others indicate, by their guiding light, the 
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safest passage into a port. If the mariner does not know how to interpret 
these signs, he will attach a wrong meaning to them, or be at a loss what 
meaning they have. Thus, likewise, have the historian and antiquarian to 
interpret inscriptions on medals, and not only the words they may contain, 
but also certain emblems, representations of animals or things. Pictures 
must be likewise interpreted, for instance, those which are found on the 
walls of Egyptian temples; that is to say, it is one of the occupations of 
the historian and antiquarian to find out the meaning of these various rep- 
resentations, i. e. the ideas which he who made them (or ordered them to 
be made) intended to convey to the beholder. 

If we believe that one of the objects of God, in creating nature, was to 
manifest his wisdom and goodness to man, the expression of interpreting 
nature is correct. To interpret the actions of a man is an inaccurate and 
somewhat metaphorical expression. According to the signification, which 
we shall give of the word construction, this term would be preferable in 
the latter case. 


III. Those signs, by which man most frequently endeavors 
to convey his ideas to another, and by which in most cases he 
best succeeds, in conveying them, are words. 

Words are articulate sounds, or the representation of them 
on or in some material, by certain adopted characters, to which, 
single or combined, we attach certain fixed ideas. ‘The idea 
or notion thus attached to any word is called its signification ; 
the general idea, or the assemblage of ideas or notions, convey- 
ed by several words grammatically connected together, is 
called the sense or meaning of the words or period. ‘The true 
sense or meaning is that which they ought to convey. 


It is clear, therefore, that the term, true sense, in its most comprehensive 
adaptation, may signify different things, according to the different object 
we have in view. Thus a teacher will say to his pupil, who has unskilfully 
expressed himself: ‘* you meant to say such a thing, but the true meaning of 
your period is quite a different one; i. e. the meaning which your words 
express, according to their signification, and the rules of combining them, 
universally adopted, is different from what you intended to say.” The 
teacher is right in calling the true sense that which the words express ac- 
cording to the general rules, for his object is to teach the pupil how to con- 
vey his ideas correctly and perspicuously, to make use, therefore, of the 
words according to rules generally adopted, without which there would be 
no such thing as understanding one anotheramong men. The case changes, 
however, when the object of the speaker or wyiter is, not to learn the use 
of words, but simply to convey certain ideas. True sense is in this case 
the meaning which the person or persons, who made use of the words, in- 
tended to convey to others, as we said above. 


Understanding or comprehending a speaker or something 
4* 
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written, means attaching the same signification or sense to the 
words which the speaker or writer intended to convey. 

IV. Inasmuch, therefore, as the term interpretation is ap- 
plied to words only, used as the common means of intercourse, 
by way of expressing ideas to others, we define it thus: 

Interpretation is the art of finding out the true sense of any 
form of words (i. e. the sense which their author intended 
to convey), and of enabling others to derive from them the 
same idea which the author intended to convey. This latter is 
what we meant by the word “representation” in section I, 
of this chapter. 


Sometimes interpretation signifies, likewise, the art which teaches us the 
principles, according to which we ought to proceed in order to find the true 
sense. See Prolegomena III. in Ernesti, Institutio Interpretis, page 6, 
vol. I. in the translation of Mr. Terrot, vol. I. of the Biblical Cabinet, Ed- 
inburgh, 1832. This art or science, however, is better called the principles 
of interpretation, or, which is preferable to either, hermeneutics, of which 
we shall say more hereafter. 


In politics and law, we have so little to do with the inter- 
pretation of any other signs than words, that the term inter- 
pretation, if used without any farther determinative, means 
always the interpretation of words. 

By the term text, we designate for the sake of brevity, the 
word or words, or discourse to be interpreted or construed, or 
the whole writing in which they are contained. The term 
utterer we shall use for the author of the words to be inter- 
preted, whether he uttered them in writing or orally. 

V. Since interpretation involves the idea of finding or dis- 
covering the sense of certain connected words, it is presumed 
that this sense is not obvious or palpable ; for, that which is 
to be discovered or found out must needs be hidden in some 
way or other before it is discovered. Yet words signify ideas or 
things, and how is it, that, if used for the very purpose of con- 
veying our ideas, they can leave any doubt?) The answer is 
to be found in the following plain reasons : 


Causes of the ambiguity and uncertainty of human speech, 
and the necessity of interpretation. 


1. The necessity of avoiding endless explanations and speci- 
fications, by which alone in some cases every possible doubt 
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could be removed, produces the necessity of constant inter- 
pretation, even in the most common concerns of our daily life. 
The very nature and essence of human language would render 
a total exclusion of every imaginable misapprehension, in most 
cases, absolutely impossible, since one specification would re- 
quire another. 


Who does not remember, from his childhood, those stories in which peo- 
ple are represented, who, prompted by a pedantic anxiety, to speak with 
absolute clearness and distinction, entangle themselves in endless specifica- 
tions, even when they attempt to give the simplest directions in house- 
hold matters? These stories are founded upon the necessity of breaking off 
specification somewhere. 


We will take an instance of the simplest kind, to show in 
what degree we are continually obliged to resort to interpreta- 
tion. By and by we shall find that the same rules which 
common sense teaches every one to use, in order to under- 
stand his neighbor in the daily occurrences of life, are neces- 
sary likewise (though not sufficient), for the interpretation of 
laws, wills, constitutions, &c. 

Suppose a housekeeper says to a domestic: “ fetch some 
soupmeat,”’ accompanying the act with giving some money to 
the latter, he will be unable to execute the order without inter- 
pretation, however easy, and, consequently, rapid the perform- 
ance of the process may be. Common sense and good faith 
tell the domestic, that the housekeeper’s meaning was this: 
1. He should go immediately, or as soon as his other occupa- 
tions are finished; or, if he be directed to do so in the even- 
ing, that he should go the next day at the usual hour; 2. that 
the money handed him by the housekeeper is intended to pay 
for the meat thus ordered, and not asa present tohim; 3. that 
he should buy such meat and of such parts of the animal, as, 
to his knowledge, has commonly been used in the house he 
stays at, for making soups; 4. that he buy the best meat he 
can obtain, for a fair price ; 5. that he go to that butcher who 
usually provides the family, with whom the domestic resides, 
with meat, or to some convenient stall, and not to an unneces- 
sarily distant place ; 6. that he return the rest of the money ; 
7. that he bring home the meat in good faith, neither adding 
any thing disagreeable or injurious ; 8. that he fetch the meat 
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for the use of the family and not for himself. Suppose, on the 
other hand, the housekeeper, afraid of being misunderstood, 
had mentioned these eight specifications, she would not have 
obtained her object, if it were to exclude all possibility of mis- 
understanding. For, the various specifications would have re- 
quired new ones. Where would be the end? We are con- 
strained, then, always, to leave a considerable part of our 
meaning to be found out by interpretation, which, in many cases 
must necessarily cause greater or less obscurity with regard to 
the exact meaning, which our words were intended to convey. 


Mankind gather experience but slowly. The British spirit of civil liberty; 
induced the English judges to adhere strictly to the law, to its exact ex- 
pressions. This again induced the law-makers to be, in their phraseology, 
as explicit and minute as possible, which caused such a tautology and end- 
less repetition in the statutes of that country, that even so eminent a states- 
man as Sir Robert Peel, declared in parliament, that he “ contemplates no 
task with so much distaste, as the reading through an ordinary act of 
parliament.” Men have at length found out, that little or nothing is gained 
by attempting to speak with absolute clearriess, and to specify farther and 
farther; and that human speech is the clearer and more perspicuous, the 
Jess we endeavor to supply by words and specifications, that interpretation 
which common sense must give to human words. However minutely we 
may define, somewhere we needs must trust at last to common sense and 
good faith. The words of Sir Robert Peel, introductory to his bill for 
amending the penal code of Great Britain, are too valuable not to find a 
place here. He said in the house of Commons : 

‘“«T certainly have set the example to the house, of drawing up such bills 
for the future, in an intelligible manner. Not being myself a lawyer, and 
possessing, of course, no technical knowledge, I do confess, sir, that there 
is no task which I contemplate with so much distaste, as the reading 
through an ordinary act of parliament. In the first place, the long reca- 
pitulations, the tedious references, the constant repetitions, the providing 
or designating offences as punishments for the specific case of men, wo- 
men and children, and for every degree and relation in society, and the 
necessity of indicating these several personages and matters by as many 
appropriate relations and designations—then the confusion resulting from 
the attempt to describe, and constantly referring to many different descrip- 
tions of property. Really, sir, all these various repetitions, recapitulations, 
and references are so tedious and so perplexing, that I, for one, almost inva- 
riably find myself completely puzzled before I get to the end ofa single clause. 
The mode I have adopted in this bill, to obviate all this confusion and un- 
certainty (we see, then, that the attempt at being absolutely distinct leads 
to greater uncertainty instead of certainty) does seem to me, I speak it with 
submission, much more eligible and precise, than the usual phraseology, 
adopted in these acts, and might, I cannot help thinking, be pursued with 
advantage in bills which may be brought in hereafter.” “Owing to 
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the various lights in which I have considered this provision, and the extent 
which I have thus given to the bill, I am afraid it will be impossible to 
frame one more comprehensive.” So far Sir Robert. 

The fact is, the English had gone, in their attempt at perfect perspicuity, 
so far as even to strive to exclude the interpretation of common sense, 
which is a matter of impossibility. 

The full and redundant phraseology of Mr. Burke’s will, by which he 
wished to pass his property to his wife and her heirs, with the codicil of 
July 30, 1795, is another instance of the fact, that we do not arrive at great 
perspicuity by going beyond a certain limit; and this limit is, where plain 
common sense must begin to interpret, that is, where we must begin to 
give to words that meaning, which, according to plain common sense, 
they ought to have. 


2. Words have an ambiguous signification ; this arises from 
different causes. 

a. The objects of the physical world are not so distinctly 
defined from each other as they ‘appear to be at first glance. 
Innumerable transitions exist between them. To this day, no 
naturalist has yet succeeded in giving an entirely satisfactory 
definition of the word plant, which, as every true definition 
ought to do, includes the signs characteristic of all individual 
specimens called plants, and extends no farther, or absolutely 
excludes every thing else. The lawgivers of all countries have 
found it a difficult task to give an exact legal definition of the 
word arms, and one still more difficult, to define the terms de- 
fensive and offensive arms. In a criminal law-suit one credible 
witness testified that he had seen a bench in a certain room 
covered with blood ; another, equally credible, stated upon oath 
that he had seen, in the same room, a table and no bench, 
soiled with blood. The fact was that the object sworn to, was, 
considered as a bench, unusually high and wide ; considered as 
a table, low and narrow. 

b. Ideas relating to the invisible world flow still more one 
into another ; not always from want of words, but frequently 
on account of the gradual transitions from one extreme to 
another. 

c. Words themselves mean different things, sometimes more, 
sometimes less connected with each other; or they do not sig- 
nify the thing, or idea to be named, with sufficient precision. 
This is owing, among other reasons, to the fact, that most words 
expressive either of abstract ideas, or subjects belonging to the 
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invisible world are faded tropes (1), i. e. words meaning origi- 
nally objects of the sensible world, but which are now applied 
to the intellectual. In many cases, therefore, different people 
do not connect exactly the same ideas with the same words. 

(1) See Lieber’s Letter to the Hon. Albert Gallatin on Comparative Philo- 
logy, in the April Number of the Southern Literary Messenger, Richmond, 
1837. 

3. The person, who endeavors to convey some meaning to 
us, may not use the proper means. 

a. He may be illiterate and not use the words in their most 
proper or generally adopted meaning. 

b. He may not be sufficiently trained in grammar, to know 
the different signification and effect which a word acquires by 
a different position. 

c. He may speak or write on the spur of the moment, or in 
great excitement, and not be able to select those means of con- 
veying his ideas, which calm deliberation would have suggested. 

d. He may be sick or dying, and not be as fully master of 
the means of expression, as he was in a healthy state ; which 
is not unfrequently the case, with regard to wills, dictated in 
haste, or merely pronounced in the presence of witnesses, which 
oral wills are valid in some countries and with certain restric- 
tions, and are known to the common law as nuncupative wills. 

4. We may not be fully acquainted with the precise mean- 
ing, which the members of a certain sect, profession or trade, 
or the inhabitants of certain parts of a country may attach, or 
which at certain periods of history may have been attached, to 
certain terms. Or it may have become necessary to apply 
established words to new ideas, as was the case with many 
Greek words when used by Paul, or other early Christians ; or 
as is the case with the word travelling since the invention of 
steam cars. Some commentators say travelling includes tra. 
velling by land or water, on foot, on any animal, or drawn or 
supported by any animal. The word travelling, therefore, if 
used in a law, e. g. in a penal law, which provides peculiar 
protection for travellers, may require interpretation, since the 
introduction of travelling by steam. 
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There are many words used by some religious sects or communities in 
America, in a manner, in which they are not common with the community 
at large. Other words again have not acquired with the people themselves 
a perfectly definite meaning. Not long ago, an individual in New England 
left a legacy for the benefit of the poor of his place, but only to those poor 
who are of “‘the household of faith.’’ See John Pickering’s Lecture on the 
alleged Uncertainty of the Law, Boston, 1834. This expression has either 
not acquired a very definite meaning with the people, who use it; or if it 
have, those who do not use it by way of sectarian terminology, are unable to 
connect an idea with it, so clear as to allow of legal action. 

5. We may not be fully acquainted with the language in 
which something is written, with the precise bearing or shade 
of meaning which certain words have in a foreign idiom or had 
in that language, at a particular period, or with a particular 
author. 

6. The person who speaks or writes, may not be decidedly 
clear himself on what he speaks or writes ; he may not be fully 
master of the subject. His ideas, therefore, may yet be vacil- 
lating, so that the different parts of what he utters, are not 
strictly consistent with one another. 

7. It may be the intention of the speaker or writer, not to 
speak plainly, from kindness, fear, cunning, malice, or any other 
motive. He may be desirous of leaving to him, whom he ad- 
dreses, a choice of means or actions ; or he may purposely ex- 
press himself vaguely, so that at some future period, he may 
be at liberty to resort to one or the other meaning, according 
to convenience or interest. 

8. Decorum, especially, may be the reason of not expressing 
ourselves so plainly and distinctly, as a knowledge of the sub- 
ject and mastery of the language would otherwise enable us 
to do. 

Thus the Prussian Code, Vol. II. Tit. xx. 1069 says : 
and other sins of the kind, which cannot be mentioned 
here on account of their vileness, demand an utter extinction of their me- 
mory.”’ 

(Therefore the criminal, besides his other punishment, is banished for ever 
from the place of his former residence, where his crime has become known.) 








9. It may be the object of the utterer of words, to clothe 
the true sense in various tropes, in metaphors, allegories, &c. 
as poets frequently do. Or it may not be possible to express, 
what we wish to say, in any better way, than by an approxi- 
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mation to it, by way of tropes or figures and other rhetorical 
means. 

10. The speaker or writer may, purposely or involuntarily, 
use such words as would express far more, than his calm and 
settled opinion, were they to be taken literally, or were not 
great deduction to be made from them. 

11. We may be but imperfectly or not at all acquainted with 
the subject, to which the words of the discourse relate, e. g. 
customs, persons or events of nations, removed from us ata 
great distance either by space or time. 

12. The speaker or writer may not have the opportunity of 
acquiring a perfect knowledge of the subject, he treats of, as 
was the case with many ancient grants. 

If a text is obscure from the loss or interpolation of certain passages, it is 
not by interpretation that we can remedy the evil, as will appear from the 
definition we have given. 

VI. It appears, then, from the foregoing section : 

1. That obscurity of sense may arise, either from a want of 
knowledge of the subject (either in the speaker or hearer, the 
writer or reader), or from an imperfect knowledge of the means 
of communication, (again, either in the speaker or writer, on the 
one hand, or the hearer or reader on the other). 

2. That interpretation of some sort or other is always requi- 
site, whenever human language is used; because no absolute 
language, by which is meant that mode of expression, which 
absolutely says all and every thing to be said, and absolutely 
excludes every thing else, is possible, except in one branch of 
human knowledge, namely, mathematics. Owing to the pe- 
culiar character of this science, its terms express the precise 
idea to be expressed, neither more nor less. Its language is 
always sufficient for the subject it treats of, because it proceeds 
in inventing, and has to do with the understanding alone, but 
not with the subjects of real life, nor with the feelings, the 
nobler reasoning powers, the many interests of man, the base- 
ness or the elevation of the human soul, and their thousand 
intricate ramifications. 

If it is certain that interpretation of some sort or other 
cannot be dispensed with, wherever human language is used, 








1837.] On Political Hermeneutics. 49 


except in mathematics, the necessary consequence will be, that 
we have to ascertain the principles of true and safe interpreta- 
tion. Important as it is in all branches or spheres of human 
activity or knowledge, it is peculiarly so where written rules of 
human action are given, as in religious, moral, or political 
codes, laws, wills, contracts, and treaties, or when works or 
documents of distant tribes or by-gone ages lie before us, in 
history and philology. 

3. It has not escaped the observation of the lawgivers of 
different nations, that owing to the different interpretation, put 
upon the same laws, much vexation and trouble arise. In 
fact, the “‘ uncertainty of the law,”’ which originates in a great 
measure from the different interpretation to which one and the 
same law may be subject, has become proverbial. It has 
been, therefore, the anxious desire of several well-disposed 
legislators, to avoid interpretation and consequent commentaries, 
by framing codes of law which should be as complete and 
exact as possible. ‘To diminish litigation, and to render law- 
yers comparatively useless, was one of the objects of the 
Prussian code, promulgated by Frederick the Great. Napo- 
leon said, according to the Mémorial de St. Hélene, by Las 
Casas, that he once entertained the idea, that all principles of 
law might be reduced to a few concise forms, which ought to 
be combined according to fixed rules, similar to those of math- 
ematics ; and that thus simplicity and certainty of law might 
be established. He soon, however, gave up the idea, when 
he came to discuss the various parts of the French civil code, 
with the other members of the committee appointed to draw 
up that work. In Bavaria, commentaries on the penal code 
are actually prohibited. With true wisdom did the govern- 
ment of that country officially publish the motives, explana- 
tions, &c., which were given in the course of the discussions 
in the king’s privy council, for adopting the various laws. 
They have been drawn up and reduced to a systematic whole, 
published in three volumes, Munich, 1813, and 1814. But 
it was not equally wise to prohibit commentaries; for those 
who advised the king so to do forgot, that as they felt bound 


to explain the various provisions, of the code, so would their 
XVIII. —NO. XXXV. 5 
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own explanations again carry along with them the necessity of 
interpretation, simply because drawn up in human language, 
though we willingly allow, not in the same degree with the 
briefer code; because no code can possibly provide for all 
specific cases, which most frequently consist of a combination 
of simple elements (nearly every case in reality is a complex 
one), and because the various relations of men are for ever 
changing (1). 

It is not even desirable that a code should be so constructed as 
to be closed for ever; on the contrary, it is one of the most effi- 
cient agents in the civil progress of a nation, that, certain prin- 
ciples being established, they should be left to unfold them- 
selves gradually, and to be expanded, modified, and limited, by 
the civil action of the nation itself. On this subject we shall 
have to say more; here we will only add, in order not to be 
misunderstood, that we are as zealous an advocate of the cer- 
tainty of Jaw as any citizen can be, who loves clear right, and, 
therefore, is anxious to know it; for this reason, in part, we 
are endeavoring to establish firm principles of interpretation, or 
to make them known in a wider circle. We hold ourselves, 
moreover, fully convinced of the great benefit, which a wise 
code may bestow upon a nation, if made at the proper period 
of maturity of a nation for that purpose; if it contains the 
essence, the settlement, perfection, improvement, and expan- 
sion, of the law, already existing in some shape, way, or form, 
and be not invented in the closet ; and if the law-makers do 
not believe thereby to forestall all future expansion of the law. 
Let a code be the fruit grown‘out of the civil life of a nation, 
and containing the seed for future growth. The impossibility 
of closing the law, as it were, has already been acknowledged 
in France ; and in Prussia many large volumes of complements 
(ergdnzungen) have been published, and are annually adding 
to the code. 

Never has interpretation been dispensed with; never can it 
be dispensed with; for this necessity lies in the nature ot 
things, of our mind and our language; and in those countries 
where codes have been established, as in France, Bavaria, 
Austria, Prussia, &c., some authority is always designated 
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from which, in doubtful cases, explanations shall be obtain- 
ed (2); as the council of state, the minister of justice, or some 
law committee appointed for that purpose. 

If these various authorities have the power of interpretation, 
and if this interpretation has effect not only for the future, but 
also upon the case, respecting which the doubt arises, as is the 
case with the several nations above-mentioned, then the English 
and Americans consider this manner of interpreting contrary to 
their constitutional spirit. It approaches, in their opinion, too 
much to the dangerous union of the attributes of the legislator 
and the judge; though, strange to say, this very fear, so just 
and salutary in its kind, has, in some cases, led precisely to 
the end that was to be avoided. For the many constructive 
offences, for example, in the old English law, were nothing 
less than the product of legislating judges. ‘The independ- 
ence of the judiciary is the touchstone of all civil liberty ; but 
in these cases, the judges did not only act as independent 
judges, dependent upon the law, but they left their proper 
province, and trespassed upon that of the lawgiver. 

Those who imagine that the uncertainty of law can possibly 
be avoided, by avoiding all ambiguity of language, forget that, 
as we have said already, most cases present a compound of 
simple cases, and, furthermore, that the uncertainty of law 
arises not only out of the general uncertainty of human speech, 
but frequently also out of the ambiguous terminology of other 
sciences, arts, &c. Should the law settle before-hand the 
meaning of all terms? And what is to be done with regard 
to the new things and relations, which are discovered, invent- 
ed, or established? If in an important insurance case the 
question has arisen, whether the Bermudas belong to the 
West Indies or not, and, upon inquiry, it was found that the 
geographical books differed on this point, was the ambiguity in 
this case the fault of the law, or could it possibly have been 
avoided by the wisest foresight of the most profound law- 
giver, or the most comprehensive plan of a code? 


(1) The remarkable passage, to which we refer, is to be found in the 
royal mandate of October 19, 1813, by Max. Joseph, to all royal courts of 
appeal, printed before the notes to the penal code, for the kingdom of 
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Bavaria, according to the protocols of the royal privy council, 3 vols. 
Munich, 1813, 1814. It reads thus :— 

** We, therefore, direct you, with regard to all points which depend upon 
the interpretation of the penal code, the sense and motive of a legal dis- 
tinction, and the principles of their application, to refer to the notes, and 
expressly to mention the respective passage of the notes should you have 
to make any report for inquiry as toa doubtful point. And it is our express 
order, that besides this exposition, ordered by ourselves, no officer of the 
state, or private scholar, shall publish a commentary on the penal code, 
and that the courts, in trying and judging penal cases, as well as the pro- 
fessors of our universities in their lectures, shall rely exclusively on the 
text of the code with reference to the notes, so that the penal code be ap- 
plied and taught in the same spirit in all parts of our kingdom, and accord- 
ing to that which we have been pleased to ordain and explain.’ Still the 
royal mandate continues immediately thus :— 

“ We charge you carefully to collect that which, in occurring cases, may 
appear to you especially important or doubtfu!, and to send the same, at 
the conclusion of the first year directly to us, with remarks upon it.” 

Thus it was not considered advisable, in Prussia, to allow professors of 
law, to lecture in the universities on the code, for fear that scientific com- 
ments should lead to perplexity, and thus defeat one of the main objects 
of the code—simplicity of law. Mr. de Savigny was, we believe, the first 
Prussian jurist, who delivered lectures on the code of Frederic; he began 
them about the year 1819, if we recollect right. 

(2) The Austrian civil code, introduction, paragraph 8, says, ‘‘ The law- 
giver alone has the authority of giving an interpretation of general and 
binding authority. An interpretation of this sort is to be applied to all 
cases yet to be decided, if the lawgiver does not add expressly, that his in- 
terpretation shall not apply to the decision of those cases which treat of 
actions done, or rights claimed, before the interpretation took place.” 

The Prussian code says, introduction, paragraph 47, ‘‘ If the judge finds 
the proper sense of the law ambiguous, he has to inform the law com- 
mittee of his doubts, and to ask for its decision, without, however, men- 
tioning the litigating parties.’”’ Paragraph 48, “ The judge of inquiry is 
bound to found his decision in the case upon the judgment of the law 
committee ; the parties, however, retain their right of resorting to the 
usual remedies.” 

Several of these provisions have been adopted from the Roman law. The 
Roman Emperor decided doubtful cases, which had been reported to him in 
writing, by “decreta.” See Li.1. ff de Const. Princ. L. fin. pr. de Legib. 
See, also, 1 Blackstone, 59. 

The civilians say, Est autem non raro necessaria legis interpretatio ; 
quam solus quidem facit legislator, in quantum interpretatio vim legis habi- 
tura est. Quo respicit, quod scriptum est, uti leges condere, ita et easdem 
interpretari, solo imperio dignum esse. Voet Comment. ad Pandectas, Li. 
Tit. III. 18, and every other commentator of the Corpus Juris. 

The late Mr. Edward Livingston provides in his penal code that “if any 
penal law shall be so inaccurately drawn, as to bring within its penalty an 
act that it would not, in the opinion of the court, have been the intention 
of the legislature, so to punish, the accused must be acquitted; but the 
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court shall report such case to the legislature at their next session, or within 
eight days, if they be in session.” Code of crimes and punishments, 
Book, I. chap. 1, art. 9, or page 367 of his system of penal law for the 
State of Louisiana, Philadelphia, 1833. See, also, his introductory report 
to the code of crimes and punishments, ibid. p. 139. As to interpretation 
in general, it seems evident that Mr. Livingston relied too much on the 
possible perspicuity of human speech. He, as well as Mr. Jeremy Bent- 
ham, appears not to have had a perfectly correct idea of human language, 
and its exact relation to things and thoughts. They seem to have imagin- 
ed that the same degree of clearness of speech, which we find in mathe- 
matics, might be obtained in all branches, forgetting, perhaps, in how lim- 
ited a circle mathematics move, or they would lose at once the character 
of absolute distinctness. Having said thus much, we cannot leave this 
topic, without guarding ourselves against a misapprehension that we under- 
value the merits of these two reflecting men. No lawyer, or politician 
ought to remain unacquainted with their works; for, whatever reason he 
may find to dissent from them, in many particulars, he will find enough 
worthy of being gathered and stored up. We have frequently found that 
their works are treated with a degree of superciliousness, which can be 
explained only by a want of acquaintance with them. 


4. The definition, which has been given of the term inter- 
pretation, shows that it can only take place, if the text con- 
veys some meaning or other. It happens, however, not un- 
frequently, that in comparing two different writings of the 
same individual, or body of men, they are found to contain 
contradictions, and yet are not intended to contradict each 
other. Or it happens that a part of a writing or declaration 
contradicts the rest, for instance, some provisions of laws issued 
even by so high a body as the British parliament. When this 
is the case, and the nature of the document, declaration, or 
whatever else it may be, is such as not to allow us to consider 
the whole as being invalidated by a partial or other contradic- 
tion, we have to resort to construction. Construction has like- 
wise to guide us, if we are bound to act with regard to cases 
which have not been foreseen, by the framers of those rules, 
by which we are nevertheless obliged, for some other reason, 
faithfully to regulate, as well as we can, our actions respecting 
the unforeseen case ; for instance, when we have to act in pol- 
itics bound by a constitution in a case which presents entirely 
new features. 

VII. Construction is the drawing of conclusions with regard 
to subjects, that lie beyond the direct expression of the text, 
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from elements known and given in the text. Hence the word, 
which is derived from the Latin, construo, to join, accumulate, 
build. 

Thus we say, “ you cannot construe this refusal into a gen- 
erally unkind disposition towards you,” which means, you can- 
not draw the conclusion, that the utterer is unfavorably disposed 
to you (the subject which lies beyond the direct expression of 
the text) from the specific refusal in the present case (the ele- 
ments known and given in the text). 

In politics, construction signifies generally the supplying of 
supposed or real imperfections, or insufficiencies of a text, ac- 
cording to proper principles and rules. By insufficiency we 
understand, also, the fact, that atext does not provide fora new 
case, which nevertheless belongs to its sphere. 

Construction, applied to documentary texts, is the art of 
causing that which is to be construed—the text—to agree and 
harmonize with something which is not, acording to the imme- 
diate and direct meaning of the words constituting the text, 
contained in it; with something of superior authority, with 
which parts of the text to be construed do militate. This 
fully agrees with the definition we have given above. 

The definition includes that the constructor is not allowed to 
proceed without rule or arbitrarily ; he has to draw conclu- 
sions (of course correct and faithful ones) from the elements 
given in the text. This, if properly analyzed or applied, gives 
us all the necessary rules of true construction. 

The proper principles of construction are those which ought 
to guide us in good faith and conscience. ‘They may be two- 
fold : 

1. If that which is to be construed is itself a declaration of 
the fundamental principles, which we are bound to follow in 
a certain sphere of actions, and of certain fundamental forms, 
which are to regulate our actions, in this case, construction sig- 
nifies the discovery of the spirit, principles, and rules, that 
ought to guide us according to the text, with regard to sub- 
jects, on which that declaration is silent, but which neverthe- 
less belong to its province. If, for instance, a political consti- 
tution or charter has been adopted or granted, to regulate our 
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political actions, and a case occurs, which has not been directly 
provided for, but which is of an undoubted political character, 
we have faithfully to search for its true spirit, and act accord- 
ingly in the case under consideration. Analogy in this sig- 
nification of construction, is the essential means of effect- 
ing it. 

2. Or there may exist principles or rules of superior author- 
ity, and the problem of construction then is to cause that which 
is to be construed to agree with them. In this case the prin- 
ciples and rules of superior authority are the “ subjects that lie 
beyond the direct expression of the text” mentioned in the 
definition. 

For instance, morality is one of the chief ends of all human 
life ; without it no state can exist. This is the superior princi- 
ple. If, therefore, a testator leaves a will, containing provisions 
of an immoral character, striking out these provisions is called 
construing it, i. e. making it harmonize with the general and 
great object of all government, without thereby invalidating the 
whole will. Or if a law be passed, parts of which are con- 
trary to the fundamental law of the state, it is called con- 
struing the law, when the proper judges declare these 
parts to be invalid. This is acknowledged in the United 
States, and in a similar manner does the civil law declare 
that: 

“The judge shall be guided by the strictness of the law, 
and not consider what the emperor has declared against the 
law.”—C. Ill. Tit. 1, de gud. 11. 

If the codes of some countries declare, that if in certain 
cases the judge can find no law precisely applicable, he shall 
be guided by the spirit of the provisions enacted for those 
cases, which resemble most that under consideration, they 
authorize construction according to the first part of our first 
defirition. ‘The Austrian code prescribes the mode just men- 
tioned. See the same Introduction, 7. In penal judica- 
ture no legal action can take place in a case unprovided for by 
law ; yet the Chinese code applies construction of this sort 
even to offences and crimes. See Sir George T. Staunton’s 


Penal Code of China, sect. XLIV. p. 43. 
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The treaty of Ghent, concluded between the United States and Great 
Britain, in the year 1814, speaks of a “line drawn due north from the 
source of St. Croix river to the high lands, along said high lands which 
divide those rivers that empty themselves into the river St. Lawrence from 
those which fall into the Atlantic Ocean.”” The sincerest wish on both 
sides, strictly to comply with the treaty, would be unavailing, since the 
words of the instrument do not exactly apply to the subject in question, 
the country having been insufficiently known at the time the treaty was 
concluded. Construction, therefore, becomes necessary, i. e. the discovery 
of principles, from which the intention of the treaty, not the meaning of the 
words, for they have no exact meaning, can be known. If this be impossi- 
ble; an entirely new treaty would become necessary. See, among other 
works, vols. 26, and 34 of the North American Review. 

In a more general sense, construction signifies the represent- 
ing of an entire whole from given elements by just conclusions. 
Thus it is said, “‘a few actions may sometimes suffice to con- 
strue the whole character of a man.” 

The distinction between interpretation and construction has 
not been common. Lawyers frequently call both construction ; 
divines, on the other hand, use the word interpretation for both. 
It appears, however, that the distinction is founded in the na- 
ture of the subject; nor is it in any way unimportant, as will be 
seen from the sequel. If we are desirous of avoiding confu- 
sion of ideas, let us avoid confusion of words. 

VIII. That science which establishes the principles and 
rules of interpretation and construction is called hermeneutics, 
from the Greek fguyjveiw to explain, to interpret; and the 
actual application of them: exegesis, from the Greek éégryna0 
explanation. Hermeneutics and exegesis stand in the relation 
to each other as theory and practice. 


In England and America these terms are generally used by theologians 
only, but the Germans, who first brought them into use, apply them equally 
to jurisprudence, philology, and divinity. They teach in their universities 
legal, philologic, and theological hermeneutics, and lecture on philologic 
exegesis, as well as on biblical. There is no reason why this term should 
not be used in al] sciences, in which interpretation is necessary. 

IX. Since interpretation signifies the discovery of something 
hidden under ambiguous language, it is natural, that though 
exact principles can be given, which ought to be followed in 
interpretation, their precise application in each single case, and 
the exact limits, to which it ought to extend, must be left in a 
great degree to good faith and common sense. Good faith and 
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common sense are in this case, what they are in so many 
thousand others, the foundation for every other step, without 
which nothing can be done, but which alone are not suffi- 
cient. 

An individual may use a word which every one understands, 
and which seems sufficiently clear; but ask him with regard 
to the exact limits to which he wishes to see his remarks ex- 
tended, or put a number of cases in progressive connexion 
with each other to him, and he himself will be doubtful in most 
instances, how far he would extend the application of his re- 
mark. ‘The consequence is, that interpretation may be accord- 
ing to the more or less comprehensive sense, which we give to 
the words. 

1. Close interpretation (interpretatio restrictiva), if we take 
the words in their narrowest meaning. This is also called lite- 
ral interpretation, which appears not to be a proper term; for 
literal interpretation is hardly ever possible, since the whole 
human language is made up of tropes, allusions, images, ex- 
pressions relating to erroneous conceptions, &c., for instance, 
the sun rises. Literal interpretation would signify, moreover, 
in most cases, a contradiction, since there can be but little 
doubt as to the meaning of a sentence, if the words are to be 
taken in a literal signification, and thus make sense at all. It 
is exceedingly difficult to say where the literal signification of 
a word ends, and the figurative begins. In reading Latin no 
one would insist that the literal sense of refutare is to check 
boiling water by pouring in cold from a vessel called futum, 
though this was undoubtedly the original signification. In 
other cases, it would be difficult to say what is the literal 
meaning at all. Is the word “ marching” not used in its literal 
sense when applied to cavalry? If we substitute original 
meaning for literal, we find at once that it is in most instances 
inadmissible. ‘The expression “I give” in a will would have 
no sense, if the literal meaning of giving is that of actually 
transmitting from the hand of one person to another. This, 
however, is no doubt the original meaning. Are we thus 
to make a distinction between original and literal mean- 
ing? If so, where are the limits, and what good can we 
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derive from this distinction, for our science of hermeneu- 
tics? 

2. Extensive interpretation (interpretatio extensiva), called 
likewise liberal interpretation, when it inclines toward adopting 
the more or most comprehensive signification of the word. 
Extensive or comprehensive interpretation seems to be a bet- 
ter term than liberal interpretation. ‘The latter sounds as if it 
were contradistinguished to illiberal. ‘The word liberal, more- 
over, indicates a certain disposition in the interpreter; yet his 
only object ought to be to find the true sense. Hermeneutics 
will teach him in what cases he is bound to adopt close or ex- 
tensive interpretation. 

3. Extravagant interpretation (interpretatio excedens) is that 
mode of interpreting, which substitutes such meaning as is evi- 
dently beyond the true meaning; it is, therefore, not genuine 
interpretation. 

4. Interpretation may, Jikewise, be entirely free and unfet- 
tered (interpretatio soluta) if it proceeds simply on the general 
principles of interpretation in good faith, not bound by any 
specific yet superior rule. 

Or it may be limited (interpretatio limitata) if there are 
general rules besides the hermeneutic ones which limit us. 


If, for instance, an individual were to say, “‘ I neither believe nor disbelieve 
the bible, but intend to find out its true sense, and then to be determined 
whether I shall believe in it or not,” we would call it interpretatio soluta. 
If, however, the inquirer has already come to the conclusion, that the 
scriptures were written by inspired men, that, therefore, no real contradic- 
tion can exist in the bible, and he interprets certain passages accordingly, 
which prima facie may appear to involve a contradiction, we would call it 
limited interpretation. See Ernesti, Institutio Interpretis, Part 1. Section I. 
cap. 1X. 

Thus we have frequently to apply limited interpretation in politics. We 
know, for instance, that the intention of the lawgiver cannot be any pub- 
lic immorality ; we are bound, therefore, to seek for an interpretation of his 
acts, which does not give an immoral] sense to a law, though it might ap- 
pear, at first glance, to imply something immoral. 


Or interpretation may be predestined (interpretatio pre- 
destinata) if the interpreter’s intention, or unconscious tendency, 
is to make the text subservient to preconceived views. Luther, 
in his work, De Papatu, charges the Catholics with what we 
would call predestined interpretation of the bible, i. e. that, 
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according to Luther, they do not seek the truth in the words 
of the bible, but make the latter subservient to their precon- 
ceived dogmas. We would not have mentioned this species 
of curious interpretation, for it is not genuine interpretation, 
were it not so common in all branches, in sciences and common 
life, in law and politics not less than in religion, with protest- 
ants as habitually as with catholics, so that none of us, old or 
young, can be too watchful against being betrayed into it. It 
corresponds to what might be called in ratiocination, ex post 
facto reasoning. 

A peculiar species of predestined interpretation is artful 
interpretation (interpretatio vafer), that, which, by cun- 
ning and art, attempts to show that the text means something, 
which was not according to the interpreter’s own knowledge 
the meaning of the author or utterer. Artful interpretation is 
not always immoral. A legal counsel is understood to produce 
every thing favorable, that can be brought to bear upon the case 
of his client, so that, the same being done on the other side, 
all that can be said for and against the subject may lie before 
the judges. That a counsel ought not to swerve from the 
common principles of morality in this, as in any other case, is 
evident. We shall give in this work our views of the duties 
of a legal counsel. 

The same remark does not apply to political party affairs, 
for this simple reason, that in matters of law final judgment is 
given by, and the arguments on both sides are stated before, the 
same judges at the same time, and before judges who form no 
party themselves, or belong to none of the contending parties. 
The comparing of political party-matters either to legal strifes 
or to real warfare is unsound in principle, and has created great 
mischief. It must be counted among the many subjects, which 
have done infinite injury to society by a confusion of ideas and 
words, and a misapplication of similes in their departments. If 
we see violent party struggles, and the advocates on both sides 
claiming the authority of the same instrument, perhaps of the 
same provision, let us ask ourselves, which of the two proceeds 
on genuine and which on artful interpretation, which proceeds 
upon the instrument itself, and which has some distant object 
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beyond it, or starts from some preconceived views or interested 
motives. Frequently this inquiry alone will contribute essen- 
tially to our arriving at the truth and real state of things. 

5. Authentic interpretation is that which proceeds from the 
author of the text himself. If a legislative body, or monarch, 
give an interpretation, it is called authentic, though the same 
individuals who issued the law to be interpreted, may not give 
the interpretation ; because the successive assemblies or mon- 
archs are considered as one and the same, making the law and 
giving the interpretation in their representative and not in their 
personal characters. Authentic interpretation, therefore, need 
not always be correct, though it has, if formally given, bind- 
ing power. Still it may be reversed by a subsequent law. 

6. According to the means which we make use of to assist 
us in interpretation, we find with some writers the following 
species : interpretatio usualis, if we interpret on the ground 
of usage, doctrinalis, if in a scientific way, grammatica, histo- 
rica, historico-grammatica, logica. Interpretatio declarativa 
is that interpretation which settles the meaning of a term, until 
then of vague or ambiguous signification, e. g. the word game 
having been used, it is finally settled what animals shall be 
classed under this head ; and which not. 

Some authors, for instance, Rutherforth, have divided inter- 
pretation into three kinds, literal, rational, and mixed. These 
terms, however, as well as many of the above, lose greatly in 
their importance, or become actually inadmissible, if we adhere 
to our definition of interpretation, which is to find the “ true 
sense.” ‘There can be then no literal sense, and besides it, 
another. A single word may signify indeed several things, 
and in order to determine in which sense it has been used in a 
particular passage, we shall be obliged, as a matter of course, 
to use grammar, etymology, logic, and every other means, 
which are in constant use among men, to understand the words 
of one another. We think that this has been clearly shown as 
early as by Ernesti in his Institutes already cited. See sect. 
Xl. 1. 

X. Owing to the peculiar character which the bible posses- 
ses, as a book of history and revelation, and the relation be- 
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tween the old and new testaments, we find that some divines 
ascribe various meanings to the same passages or rites, and that 
different theologians take the same passage in senses of an es- 
sentially different character. We hear thus of typical, allego- 
nical, parabolical, anagogical, moral and accommodatory senses, 
and of corresponding modes of interpretation. We must refer 
the reader, for information on this subject, to works on theolo- 
gical hermeneutics. In politics and law, the subjects of the 
present work, we have to deal with plain words only. 

The chief subjects we have to interpret or construe, as citi- 
zens, are speeches, letters, orders, and directions, deeds, 
contracts, wills, laws, compacts, and constitutions or charters, 
declaratory of fundamental rights or privileges. Whether we 
are lawyers or not, we may be called upon to vote upon sub- 
jects requiring the interpretation of either of these; and 
whether we shall ever be members of legislative bodies or 
not, every citizen of a free country is not only permitted to form 
his opinion upon all prominent features of his government, 
fundamental laws, public men, and important measures, but it 
is his duty to do so. Besides, he may at any day be charged 
to decide upon subjects of this sort, in the most sacred charac- 
ter a citizen can assume, namely, as a juror. It will be found 
necessary, therefore, for every citizen to know how to interpret 
correctly and faithfully ; for which reason, we have thought it 
advisable to give this chapter on political hermeneutics. How- 
ever brief, compared to the magnitude of the subject, we shall 
be obliged to make it, we shall, nevertheless, endeavor to lay 
down the most essential principles, sufficient at least to direct 
attention to the main points. 

XI. Before we proceed to them it will be necessary to settle 
the meaning of some terms respecting construction. Construc- 
tion is either close, comprehensive, transcendant, or extravagant. 

1. Close construction is that which inclines to the directest 
possible application of the text, or the principles it involves, to 
new or unprovided cases, or to contradictory parts, in short, to 
subjects which lie beyond the words of the text. 

2. Comprehensive construction is that which inclines to an 
extensive application of the text, or the principles it involves, to 
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new, unprovided, or not sufficiently specified cases or contra- 
dictions. 

3. Transcendant construction is that which is derived from, 
or founded upon, a principle superior to the text ; and, never- 
theless aims at deciding on subjects belonging to the province 
of that text. 


When, in August 1835, the postmaster of the city of New York applied 
to the postmaster general of the United States for instruction, respecting 
certain incendiary publications, sent by persons, usually called abolition- 
ists, to his post office to be transmitted to the South, and retained by him 
(the New York postmaster), the postmaster general answered, that there 
was no part of the post law, which would authorize the post establishment 
to decline the carriage of newspapers or other publications on account of 
their contents. Such interference would, in fact, amount to an interfer- 
ence with the “ freedom of speech, or of the press,”’ so distinctly guaranteed 
by the Constitution of the United States. See Mr. Calhoun’s Report on 
the Attempts to circulate through the mail inflammatory Appeals, &c. ; 
made to the Senate, February 4, 1836. Yet the postmaster general did not 
absolutely discountenance the measure of the New York postmaster; he 
only throws him on his own responsibility, arguing thus: ‘‘ The post esta- 
blishment is for the convenience, intercourse, &c.,of and between the 
people, not for their destruction; hence it ought not to aid in destructive 
measures.’ See the letter of the postmaster general, dated August 4, 1835, 
to the postmasters in Charleston and in New York; among other records 
of the times in Niles’s Weekly Register, Baltimore, August 22,1835. The 
majority of the people seem to have acquiesced in this decision, and the 
matter has ever since rested. It is this, that we would call transcendant 
construction—dangerous, yet at times indispensably necessary. We have 
spoken, ina former part of this work, of the unconstitutionality and destruc- 
tive tendency, to al] substantial liberty, of a frequent travelling beyond 
the precise limits of a fundamental law, of constantly appealing to the first 
and original sovereign power, and upon the principles which preceded the 
laws, of building constructions to supersede them. Yet that which is dan- 
gerous cannot, on this account, be always avoided. This is true in common 
ethics; and not less so in political. The only safe way respecting conflicts 
and collisions, seems to us boldly to approach and investigate them, and to 
try to establish rules which shall guide us even in their mazes. The more 
perplexing a case, the greater the necessity to trace out its elementary, 
component parts and principles. Without this we shall be led to pedantry 
instead of truth. It is far easier indeed to establish a few general rules and 
pedantically to adhere to them, even in cases of conflicts, than to do what 
is essentially right and unequivocally true. 


4. Extravagant construction is that which carries the effect 
of the text beyond its true limits. ‘Transcendant and extrava- 
gant construction, it will be seen, must frequently approach 
each other very closely. The difference between the two is 
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this, that the former remains, in spite of its transcendency, 
within the spirit of the law, or document to be construed ; 
whilst extravagant construction abandons it. That the attempt, 
by mal-construction, to carry designs into the sphere of an 
instrument, amounts to the same with carrying the effect be- 
yond its limits, is clear. 

If the report to Charles X., king of France, made by the whole council 
of ministers, presided over by Prince Polignac, July 26, 1830, recom- 
mended to the king the annihilation of an essential part of the constitution, 
namely, the liberty of the press, guaranteed by article 8, of the charter ; 


5 


and founded this recommendation on the power, committed by the same 
charter to the king, of watching over the safety of the state, and the main- 
tenance of that very charter which the ministers called a “ return to the con- 
stitution,” it was considered by the nation at large, as an extravagant con- 
struction of the fundamental law, and the “ July revolution ’’ ensued, which 
not only overthrew the administration, but dethroned, likewise, the reign- 
ing family. The history of England, especially that of the later Stuarts, 
records many extravagant constructions, and instances are not wanting in 
the history of the United States. 

Thus the very idea itself, of the state, has been extravagantly construed ; 
for instance, when individuals were secretly dispatched for, what was called, 
reasons of the state. Yet the chief idea, upon which the state is founded, 
is the safety of its members. From what we have said of the natural and 
essential character of power, it will naturally lean towards extravagant 
construction. It cannot help doing so, by its very nature. 

XII. Before we attempt any interpretation, we must be sure 
that the text to be interpreted is genuine. 

Whatever it may be, speech, poem, a literary work, law, or 
charter, criticism has first to settle this point. Frauds of the 
most surprising character have been practised in altering im- 
portant texts. Interpretation can only begin after criticism, 
with its many auxiliary sciences, has satisfied us with regard to 
the genuineness of the text. Frauds as to letters and speeches 
are daily committed with flagrant boldness; laws have been 
interpolated—fictitious charters and decrees produced—wills 
materially changed, or spurious ones substituted, and grants of 
whole provinces fabricated. Luther declared that he must 
first be convinced of the genuineness of the bull issued against 
him, in 1519, before he could take any step, for it was well 
known, he said, with what brazen boldness papers had been 
produced in his time, said to have been issued under papal 


authority, which, nevertheless, were spurious. 
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The general principles of every sort of interpretation are the 
following :— 

1. No sentence, or form of words, can have more than one 
true sense. 

This is the foundation, the very life and soul of all inter- 
pretation. Interpretation without it bas no meaning. Every 
man or body of persons, making use of words, does so, in order 
to convey a certain meaning ; and to find this precise meaning 
is the object of all interpretation. To have two meanings in 
view is equivalent to having no meaning—and amounts to 
absurdity. Even if a man use words, from kindness or 
malice, in such a way, that they may signify one or the other 
thing, according to the view of him to whom they are ad- 
dressed, the utterer’s meaning is not twofold; his meaning 
is simply not to express his opinion. Simple and clear as 
this position is, yet have men frequently abandoned it, and 
history gives us many accounts of melancholy effects in conse- 
quence. The whole wicked idea of mental reservation is 
founded upon the abandonment of this simple principle, which, 
having once been clearly presented to our notice, we can 
hardly bring ourselves to believe that it ever has been doubted 
or not acted upon. 

The fictitious law case, composed by Pope and Fortescue, as having 
ensued in consequenee of Sir John Swale having bequeathed to his friend, 
Mr. Straggling, “all my black and white horses,’’ when there were found 
six black horses, six white ones, and six that were black and white, or pied 
horses, is certainly ingenious and entertaining. Yet the question ought 
never to have arisen “ whether the pied horses were included in the legacy,” 
as was assumed by those gentlemen. As there can be but one meaning 
attached to any sentence, the testator could not have meant by his words 
all black and all white horses, and, at the same time, all black and white 
horses. The only difficulty arising from this will could be this; whether 
the testator meant to bequeath to Mr, Straggling all black and all white 
horses or all black and white horses. 

2. As the idea of interpreting implies that of discovering 
something which is doubtful, obscure, or hidden, and, conse- 
quently, not plain and distinct—it is clear, that common sense 
and good faith must ever form two essentials of interpretation. 
They are the leading stars of all genuine interpretation. 

The object is, not to twist and bend the text, in order to 
arrive at a preconceived aim, but to find out the “ true sense.” 
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We have spoken already of the fact, that that species of interpretation, 
which we call predestined, is, under certain circumstances, and with certain 
limits, allowed to be used by legal counsel. But they must take heed, that 
they do not injure, in doing so, the peace and safety of others. It would 
be absolutely immoral, if a counsel, by artful interpretation, were to throw 
plausible suspicion upon an innocent individual ; that, however, which is 
absolutely immoral, cannot, under any circumstanees, be admissible. 

Good faith in interpreting means the honest desire to arrive 
at truth, as well as the faithful adherence to it if known—the 
shunning of subterfuges and quibbles. 

Pope Sixtus IV. was bent on breaking down the Roman house of Colonna. 
He besieged the fortress of Marino, held by the Colonnas. One member of 
this family, the prothonotary Colonna, was a prisoner in the hands of the pope, 
who offered to give up the captive, if his family would surrender Marino. 
The offer was accepted, and the gates of the fortress were opened. On the 
other hand, the pope gave up the prothonotary, but—after having slain him. 
Alegretto Allegretti, Diari Sanesi, p. 817, gives the words of despair and 
curse upon the faith of the pope and all that thus shall keep their word, in 
which the mother of Colonna broke out, when she lifted up the severed 
head. The instance given by Vattel (B. If. ch. XVII. 273) is well known. 
**Mahomed, Emperor of the Turks, at the taking of Negropont, having 
promised a man to spare his head, caused him to be cut in two through the 


middle of the body.”’ 


The character, however, of the transaction, to which the 
words, to be interpreted, relate, may be so peculiar that we 
cannot withhold our approbation from, or disown to be fair, 
what in other cases would be justly termed subterfuge. 


German history gives a remarkable instance of this kind in the women 
of Weinsberg. After king Conrad had defeated, in 1140, Duke Guelf VI., 
in the battle of Weinsberg, this city was besieged, and soon reduced to the 
necessity of surrendering. The men were doomed to die. Upon this, the 
women implored Conrad to allow them, at least, to take away so much of 
their treasures as each could carry on her back. The request was granted ; 
but when the appointed hour of their departure arrived, a long procession 
of women appeared, each carrying her husband. Duke Frederic, the king’s 
brother, was enraged, but Conrad said: “a royal word must not be twist- 
ed;”’ and the faithful wives were now allowed to carry away their other 
treasures likewise. Raumer’s History of the Hohenstaufen, Vol. I. p. 397. 
Some hypercritics have doubted the fact, but, according to this distinguished 
historian, unreasonably so. 

Flere, the fact that the proposition came from the women, and that they 
made it purposely,so that Conrad should be deceived, was decidedly against 
them, according to the principles of hermeneutics. There would not even 
be claimed for them the rule of construction, which gives the benefit of 
doubt to the weak, or makes us incline in doubtful cases toward mercy ; 
because the truth was, that according to faithful interpretation there was 
no doubt whatever, as to the meaning in which the women had been desi- 
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rous that Conrad should take the word treasure, and in which he actually 
had taken it. Yet what generous soldier would not have granted them the 
full benefit of their praise-worthy subterfuge, and noble deception? 

Lately a flute-player advertised in an English town, that, between the 
acts, he would exhibit the extraordinary feat of holding in his left hand a 
glass of wine, which he would drink, though the six strongest men of the 
place should hold his left arm and try to prevent him from bringing the 
glass with it to his lips. Six stout men accordingly grasped his arm, at the 
night of performance, when he quietly advanced his right hand, took the 
glass and quaffed the wine. Now, there are many countries in which 
“tricking the public” is punishable. Some judicial proceeding might 
have been the consequence ; but though the flute player evidently resorted 
to a quibble, he must have been acquitted; because his advertisement 
showed to every intelligent man, that his words could not be meant to be 


taken in a plain sense. There is no reason why the man should not have 


the benefit of his wit, if the public choose to be gulled. They took the 
true ground in the above case, and applauded the ingenious deceiver. 

3. a. Faithful interpretation implies that words, or assem- 
blages of words, be taken in that sense, which we honestly be- 
lieve that their utterer attached to them. We have to take 
words, then, in their most probable sense, not in their original, 
etymological, or classical, if the text be such that we cannot 
fairly suppose the author used the words with skill, knowledge, 
and accurate care and selection. Grotius says: si nulla sit 
conjectura que ducat alio verba intelligenda sunt ex proprietate, 
non grammatica que est ex origine, sed populari ex usu. 
* Quem penes arbitrium est et jus et norma loquendi.” De 
Jure Bel. et Pac. Lib. Il. c. XVI. IL. 

6, According to the character of the text before us, we are 
obliged to take words, either in their common adaptation in 
daily life, or in the peculiar signification which they have in 
certain arts, sciences, sects, provinces, &c., in short, we have 
to take words according to what is termed usus loquendi. 
Horse, in common language, means a common animal ; in a ma- 
rine insurance case, it might mean this animal, ora certain part 
of the vessel; the connexion in which the word stands with 
others must give the decision. In a fire insurance case, the 
same word might have an architectural meaning. In a crimi- 
nal case, it might mean a cloth horse used in laundries; and in 
a military order it might stand for the word cavalrist. If an 
officer had received an order to send 200 horse, and he were 
arraigned for disobedience, it would be an insufficient excuse 








1837. ] On Political Hermeneutics. 67 


were he to plead, that, the order being to send 200 horse, he 
did not know how to send them, since the men were not or- 
dered at the same time. ‘The word horse is frequently used 
in military language for a man with his horse. Thus the word 
soul stands frequently in statistical writings for individuals of 
the human species. 

The general character of the text, whether it has emanated 
from a high or low source, and was drawn up with care or in 
haste, with a knowledge of the technical terms or not, the 
peculiar character of the author, and the especial connexion in 
which we find a doubtful word, must direct us in fixing upon 
a proper meaning. 

c. The usus loquendi may relate to a language in general, 
for instance, femme sage in French, which never means a wise 
woman but always a midwife—or res in Latin, which stands 
often for deeds—or deed in English, which stands often for a 
certain species of document. Or the usus loquendi may relate 
to a particular period, as imperator, which, at the time of the 
Roman republic, meant something different from what it signi- 
fied during the empire; or the Greek alot which required a 
different meaning with the Christian writers; or to an indi- 
vidual author, thus Dion. Halicarnassus wrote on the idioms of 
Thucydides ; or to a certain art or science, as we have seen 
above ; or to a certain society, sect, &c.; or to.a peculiar class 
in society, in a nation, for instance, the illiterate ; or, finally, to 
u part of a country (provincialisms). 

d. The chief rules in ascertaining the meaning of doubtful 
words, besides the general one just given, that we are to take 
the words in that meaning which we may faithfully believe their 
utterer attached to them, (which word faithfully, however, does 
not imply our being carried away by personal feelings, violent 
dislikes, or conceited self-considerations), are : 

To try first to ascertain the meaning from other passages of 
the same text, in which the ambiguous word occurs, so used 
that it leaves no doubt—by parallels. 

To ascertain it from other sources which we consider fully 
competent: thus, with regard to dead languages, from contem- 
porary writers in the same language, or other contemporaries, 
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who have chanced to explain the doubtful word, as Cicero 
explains several Greek words: with respect to living languages, 
from works or persons of the same nation, community, profes- 
sion, art, &c., to which the doubtful word may relate, after 
these persons have established their character for competency 
and truth ; from previous expounders, of weighty authority, who 
are known to have paid much attention to the subject, and have 
done it with patience, learning, shrewdness, and conscientious- 
ness ; and from scholia, glosses, versions, and commentators. 
But in this particular, we have to guard ourselves against an 
inordinate veneration of old authors, merely because they are 
old, or against a too implicit reliance upon old authors, simply be- 
cause they have been relied upon so long. Science advances, 
and it would be a matter of great regret, if successive centu- 
ries were unable to supersede by their labors some works of 
previous periods, though they have justly enjoyed, and for a 
long time, the reputation of authority. 

To be guided by the degree of care, which common sense 
will oblige us to believe to have been bestowed upon the 
selection of words and their arrangement. It would be in 
accordance with genuine interpretation, to take the same word 
in a wider or more restricted sense, or in an entirely different 
one, if we meet with it in an international treaty, from what 
we would do, had we the will of a private individual be- 
fore us. 

Instances. In former ages, the students of the most frequented European 
universities were divided into various societies, called nations, which had 
their peculiar privileges. Property was not unfrequently bequeathed to 
them ; the word nation, therefore, in a will containing such bequest, was to 
be taken in an entirely different sense from what would be given to it, in a 
national treaty. 

In the commercial treaties of the United States with other powers, the 
expression American goods is used. To give to this term the meaning of 
goods coming from any part of the continent of America, or its adjacent 
islands, would not be genuine interpretation. 

The Tariff of the United States imposes a different duty upon manufac- 
tured articles of iron and on bar iron. A merchant in New York imported 
in 1832 rolled iron, which the collector declared to be bar iron, liable to the 
heavier duty. The merchant claimed the benefit of the smaller duty, the 
imported article being, according to his opinion, manufactured iron. The 
question came before the proper court, in September of the same year, and 
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witnesses, acquainted with the terms of the iron trade, were called to state 
whether the term manufactured iron applied to rolled iron or not. So, in 
another case, it was necessary to ascertain from credible persons, convers- 
ant with the subject, whether the term old iron was applicable to certain 
imported iron or not. Interesting, with regard to this subject, is likewise a 
case which attracted much attention, where it was decided by Mr. Justice 
Story, in the Circuit Court of the United States, that “ loaf sugar,” after being 
crushed, in which state it was imported into the United States, was not 
“loaf sugar” within the Tariff Act of the United States of 1816. See 
United States vy. Breed, 1 Sumner R. 159. 

The constitution of Massachusetts provides that votes shall be given in 
writing. The proper officers, some years ago, had refused a printed vote, 
usually called a ticket. An action was consequently brought before the 
supreme court of that state, and it was decided that writing in this case 
included printing. See Henshaw v. Foster,9 Pick. R. 318. This can only 
be founded upon the principle that the usus loqguendi with regard to the 
word writing has changed. There are, however, many who consider this 
interpretation decidedly what we have called an extravagant interpreta- 
tion. 

A will made in the state of New York, and providing means for the 
foundation of a common schovl, must be so interpreted that it means a 
school according to the standard of those, which are called common schools 
in that state, and not in Connecticut, Massachusetts, France, Prussia, or 
any other country. 

If the late Mr. Girard of Philadelphia directs by his will that at least two 
millions of dollars shall be used for the foundation of an asylum for “ poor 
male white orphans,’ the word poor is to be interpreted according to the 
views of the community of the time in which he lived ; while the word white 
every one knows is used to indicate the descendants of the Caucassian 
race, whose blood has remained unmixed with that of Negroes, Indians, or 
that of any other “ colored” race. The provision cannot be invalidated by 
the objection that no really white people exist. The word orphan must be 
taken in the sense in which it is understood by nearly all nations, namely, 
meaning a fatherless child. 

In a similar way have others left money for the foundation of schools for 
“colored ” people, meaning thereby negroes and mulattos. In some parts 
of the world, the term would signify people of mixed blood only, for in- 
stance, in the West Indies; while a court in New England would, perhaps, 
be obliged to include negroes, since this word, considered harsh, has given 
way, in a degree, to that of colored people, in that partof the Union. Again, 
if a testator should stipulate that a certain sum should be paid for the best 
chemical treatise on colorless blossoms, it would be sufficient to prove in 
court that colorless in botany means green. 

If the testament of a Spaniard, or a law in Spain, makes use of the word 
christian, there can be no doubt that the judge is bound to take the 
term as synonymous with a christian who professes the Roman catholic 
religion; for the word cristiano is never taken in that country in any other 
sense. Suppose, however, the word christian is used in the United States, 
it would be against all rules of interpretation and good faith, to allow one 
sect to exclude another, on the ground, that the latter does not follow 
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orthodox doctrines. Sects, in their zeal, may deprive each other of the 
name derived from the common founder of our religion, professed by all, 
and make specific points, e. g. a belief in the trinity, a test of the applica- 
bility of the name of achristian, but the interpreter would have no right to 
exclude unitarians as long as they call themselves christians, profess the 
bible, are enumerated by every statistical and geographical writer among 
the christian sects, and are considered as christians by every one in com- 
mon life, whose judgment is not influenced by sectarian excitement. The- 
ology has not to decide the point, if we have to interpret the word for pur 
poses not lying within the province of divinity. 


Where, however, technical terms, which belong distinctly to 
the terminology of an art or science, are used as such, they 


must not be taken in their common but in their technical sense, 
as has been mentioned already. 


Corresponding to this principle is this, that tropes be taken 
as tropes, and direct expressions as direct. 


This principle, a deviation from which has caused great calamities, is 
generally of easy application in politics or law, yet not always. A clergy- 
man who leaves a portion of his property “‘ for the continued improvement 
of his flock,” will be understood to mean by flock the aggregate of his 
parishioners. A minister, however, convinced that no greater benefit could 
be bestowed upon his impoverished congregation than the improvement of 
their sheep, by importing a merino ram, had with great expense and infi- 
nite trouble succeeded in obtaining one. For the last fifteen years he had 
bestowed the greatest care upon the improvement of his sheep to set a 
good example, and to assist his parishioners in improving theirs. When 
he died it was not easy for his executors, whom he directed by his will to 
use a considerable portion of his property for the “ greatest improvement of 
his flock,’’ to decide whether the testator had used the word in a tropic sense 
or not. 

The previously mentioned instance of the New England farmer leaving 
a legacy for the benefit “of the poor of the household of faith,” is likewise 
in point. 

4. The special, particular, and inferior, cannot defeat or in- 
tentionally militate with the general and superior. If, there- 
fore, we may attach two or more different meanings to a sen- 
tence, that is the true one which agrees most with the general 
and declared object of the text. 

The late Mr. Girard specifies very minutely how his orphan asylum is to 
be built; but the architects have since declared that some of his directions 
cannot possibly be executed without great injury to the building, or danger 
to its inmates. It would be absurd to suppose that the testator was desirous 
of defeating the general object, i. e. the erection of an orphan asylum, by a 
specific direction, namely, that of architectural details, and to declare, there- 
fore, this portion of the will to be void. 
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When the particular, however, thus evidently defeats the 
general, whether in part or entirely, we have to resort to con- 
struction, in order to obviate the difficulty. 

By way of exception, the specific may be contrary to the 
general, but it must not be forgotten, that exceptions are made 


on a ground still more general than the general object of the 
text. 


The inferior officer has to obey the superior, but if the 
former is convinced that the latter is committing an act of 
treachery, and there is no other remedy, the inferior officer 
has the right to kill the superior one ; why? Because general 
safety is still more important than discipline. 

5. Since our object is to discover the sense of the words 
before us, we must endeavor to arrive at it as much as possible 
from the words themselves, and bring to our assistance extra- 
neous principles, rules, or any other aid, in that measure and 
degree, only as the strictest interpretation becomes difficult or 
impossible, (interpretation precedes construction) otherwise in- 
terpretation is liable to become predestined. Words have been 
used to express the sense, and through the words, if possible, 
we have to arrive at it. 


Ernesti most solemnly warns against the belief in a perpetual and direct 
divine assistance in understanding the bible, without an unremitted zealous 
endeavor to arrive at the sense of the words, by the rules of sound interpre- 
tation. He calls it the abuse of reason, for by so doing we carry our opinion 
into the bible, and do not keep within the limits of the word, i. e. are un- 
willing to learn and receive the true meaning. 

[t is similar with those who have their own notions of public welfare, 
and carry them into a constitution, instead of faithfully interpreting the in- 
strument. There are many individuals, with whom arguing upon public 
measures, or subjects of public interest, is out of the question, for speak to 
them about law, constitution, custom, interpretation, rules, or whatever 
you like, their invariable answer will be, what do I care for your letters! 
the people’s welfare and plain common sense (by which, in this case, their 
own view is meant) are the only rules. They expect, by way of intuition, 
what the others expect by way of inspiration. 

The more we apply to general principles, or opinions not expressed in 
the words, the less sure we can be, whether we understand the individual 
meaning of the text or not. The appeal to the motives of the utterers is, 
in most cases, doubtful, in many, dangerous ; because it lies in the nature of 
things that it must be difficult, or impossible, to arrive at them otherwise 
than from the words themselves, except when a general declaration has 
taken place. 
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6. That which is probable is preferable to the less probable ; 
the fair, to the unfair; the customary to the unusual; the 
easy to the difficult ; the intelligible to the unintelligible. 

7. We have to follow the special rules of interpretation, 
which have been given by proper authority. 

The Austrian code declares that the German is the original text, and 
shall be considered and referred to as such, in all interpretations and con- 
structions of its translations into the several idioms spoken in the Austrian 
dominions. 

XIIf. Recapitulation of the elementary and fundamental 
principles of interpretation. 

1. A sentence, or form of words, can have but one true 
meaning. 

2. There can be no sound interpretation without good 
faith. 

3. Words are to be taken as the utterer probably meant 
them to be taken. In doubtful cases, therefore, we take the 
customary signification, rather than the grammatical or classical ; 
the technical rather than the etymological—verba artis ex 
arte—tropes as tropes. In general, the words are taken in 
that meaning, which agrees most with the character of both 
the text and the utterer. 

4. The particular and inferior cannot defeat the general and 
superior. 

5. The exception is founded upon the superior. 

6. That which is probable, fair, and customary, is preferable 
to the improbable, unfair and unusual. 

7. We follow special rules given by proper authority. 

8. We endeavor to find assistance in that which is near be- 
fore we proceed to that which is less so. 


If we do not understand the word, we try whether its connexion in a 
sentence will shed light upon it; if we do not succeed, we endeavor to de- 
rive assistance from the period; if this be unavailing, we examine the 
whole instrument or work ; if that leads us to no more satisfactory result, 
we examine other writings, &c., of the same author or authority; if that 
does not suffice, we resort to contemporaneous writers, or declarations, or 
laws similar to that which forms our text. 

What we have said before includes the rule, that we are by no means 
bound to take an ambiguous word in that meaning, in which it may occur 
in another passage of the same text; for words, as is well known, have dif- 
ferent meanings in different contexts. 
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XIV. General principles and rules of construction. 

1. All principles of interpretation, at all applicable to con- 
struction, according to its definition, are good and valid also, 
with regard to construction, for the same reasons that they hold 
in interpretation. 

2. The main aid and guide of construction is, as we have 
stated already, analogy. Following a similar principle to that 
given in the present chapter, XI. 5, we shall find that in mak- 
ing use of analogy, we have carefully to begin with that which 
is near, and proceed to that which is less so, according only, 
as we find ourselves unable to construe, without seeking means 
in a wider circle. 

If we have to construe part of a speech, will, law, or con- 
stitution, we ought first to inquire whether we can construe it 
by way of analogy from the same speech, will, law, or consti- 
tution ; if not, whether there are similar acts, &c., which have 
proceeded from the same authority. If we have to construe 
commentaries, we have to try first whether we can draw any 
assistance from the commentaries or glosses of the same 
author, before we proceed to those of another ; and before we 
seek for assistance in the whole literature, we ought to examine 
the commentators and writers of the same period. So the the- 
ologian, in order to interpret or construe a sentence of Paul, must 
first inquire, whether he can explain it from other parts of Paui’s 
writings ; if not, he must then inquire whether he can find 
assistance in other writings of the new testament, and so on. 

There may exist, of course, some reasons, why the interpreter 
or constructor should omit these links, as he would be obliged 
to do in cases where Paul quotes passages of the old testament, 


or uses words, which have reference to the customs or rites of 
Greek paganism. 


See, with regard to the latter, Ernesti Institutio, parts I. and II. and his 
commentators, Ammon, Stuart, Terrot, &c., and Horne’s introduction to 
the Critical Study of the Scriptures, vol. If. part II. Book II. Section I. 
and seq. 

The Austrian civil code, introduction, 7, gives this rule : 

“If a legal case cannot be decided, either by the words, or the natural 
sense of a law, it is necessary to refer to similar cases distinctly decided by 
the laws, (in this code), and to the reasons of other laws akin to the doubtful 
case. If the case still remains doubtful, it must be decided according to the 
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principles of natural law, applied to the carefully collected and maturely 
weighed circumstances.” We have here the gradual extension of con- 
struction in concentric circles distinctly prescribed. See, also, the French 
civil code, 1161. 

3. Agreeably to the primary rule, which directs us to pro- 
ceed from that which is near, to that which is less so, we have 
likewise to inquire first as to the aim and object of the text, 
before we apply to more general rules, reasons, or arguments ; 
and as it is frequently impossible to learn the object of a law 
more clearly than by an inquiry into the causes which lead to 
its being issued, a knowledge of these causes is of the highest 
importance. See 1 Blackstone, 59. 

The Prussian code, introduction, 46, says: “in deciding upon dubious 
cases, the judge is not allowed to substitute any other meaning for the laws 


than that which clearly appears from the words, their connexion, with re- 
ference to the doubtful subject, or from the nezt and undoubted reason of 


the law.”’ 
lf we quote frequently from the Prussian code, and, perhaps, more so 


than from any other code of the European continent, it is simply because 
it is a fact, that far more patience has been bestowed upon it, in devising it, 
whatever may be our opinion of some of its details. The remarks of Mr. 
de Savigny in his work, “ On the Aptitude of the present Age for Legisla- 
tion and Jurisprudence,” translated by A. Hayward, Esq., of Lincoln’s Inn, 
on the history of this code, the long time spent in maturing it, and a variety 
of means resorted to in order to perfect it, are worthy of perusal, though we 
do not agree with Mr. de Savigny on the main points, as to the subject of 
his work. 

This is the reason why Mr. Bentham, in his Principles of 
Legislation, advises that no law should be passed without a 
proper preamble, stating the reasons and causes of the law. 
Still, preambles cannot altogether supersede construction, inas- 
much as they themselves must necessarily be sometimes sub- 
ject to construction or interpretation. Such as the preambles 
have been so far, they are not always safe guides, nor are the 
titles of laws. See 1 Kent’s Commentaries, section XX. p. 
460, and sequel. 

4. We have seen already, that, in many cases, it is difficult 
to discover the motives, which may have prompted those who 
drew up the text; but it is also dangerous to construe upon 
supposed motives, if they are not plainly expressed. Every 
one is apt to substitute what his motives would have been, or 
perhaps, unconsciously, to fashion the supposed motives ac- 
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cording to his own interests and views of the case ; and nothing 
is a more ready means to bend laws, charters, wills, treaties, &c., 
according to preconceived purposes, than by their construction 
upon supposed motives. ‘To be brief, unless motives are ex- 
pressed, it is exceedingly difficult to find them out, except by 
the text itself; they must form, therefore, in most cases, a sub- 
ject to be found out by the text, not the ground on which we 
construe it. 

The Prussian code distinctly declares, respecting privileges, that, “ in 
doubtful cases, reference shall be had rather to the proper contents of the 
privilege (i. e. the instrument granting it) than to the motives specified in 
the first grant of the same.’’ Introduction—Of Laws in General, 58. 

5. Whenever the text, to be interpreted, bestows privileges 
upon one or some persons, (to the exclusion, therefore, of 
others) ambiguous parts are always to be construed in favor of 
the non-privileged, provided the object of the privilege be not 
thereby defeated. 

The commonest principle of fairness dictates the former ; 
common sense the latter. ‘Those who are privileged are not 
farther to be favored than the instrument, granting the privi- 
lege, distinctly indicates. Ifa favor, or privilege, has been 
granted, in consideration of some service done, or to be done, 
they must be considered as equivalents, and the matter as 
settled. 

In addition to English commentaries on this subject, we mention here the 
Prussian code, introduction, 54, “ privileges and exemptions must be con- 
strued, in doubtful cases, so as to be least injurious to the third (i. e. the 
non-privileged) person.” The civil code directs the same. 

6. The more the text partakes of the character of a com- 
pact, the more necessary becomes close construction ; for the 
compact must be acknowledged as the true and sole ground of 
agreement ; and the nature of the text obliges us to presume 
that much care bas been bestowed upon the selection of words ; 
still, if a word, or sentence of a contract, leaves a decided doubt, 
sound sense dictates that they are to be taken most strongly 
against the party using it ; because it was his affair to word the 
instrument well: “ Verba ambigua fortius accipiuntur contra 
proferentem.” ‘The civil law acknowledges the same princi- 
ple: “In obscuris quod minimum est, sequimur, secundum 
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promissorem interpretamur.” Dig. L. 50, Tit. 17, 1. 9, 
58, 96. 

7. As we are bound to prefer that which is fair to that which 
is less so, if the mere words of the text may mean one or the 
other, so we are bound to prefer in construction that which 
agrees most with the substance of the text. 


1 Blackstone, 60, French civil code, 1158; Pufendorf, Law of Nature 
and Nations, Book V.12. Grotius as quoted above. 


8. The effect and consequences may frequently guide us in 
construction, but with the same caution which we recommended 
with regard to deriving assistance from the motives of the 
utterer ; for people imagine very different effects to ensue from 
the same causes, and again, they have very different opinions 
respecting the beneficial tendency of the same effect. 


See 1 Blackstone, 59; 1 Kent’s Commentaries, Sect. XX. 460, and sequel. 

Though we shall touch upon the subject of the construction of laws 
separately, we will give here Blackstone’s words respecting it; because 
they are applicable in a wider circle than merely tolaws. He says, I. 59,— 
‘“‘ The fairest and most rational method to interpret the will of the legis- 
lator is by exploring his intentions at a time when the law was made, by 
signs, the most natural and probable. And these signs are either the 
words, the context, the subject-matter, the effects and consequence, or the 
spirit and reason of the law.”’ 

We have never been able to understand how the subject-matter, 
effects, &c., can be called signs. Pufendorf has been justly followed by 
Blackstone on this subject, and the words of the former are: ‘“ Signa illa 
sunt duum generum, verba, et alia conjecture ; que considerantur aut seor- 
sim aut conjunctim.” De Jure N. et G. v. cap. XJ1. 2. But the word 
sign must be taken here in the peculiar sense which Pufendorf defines in 
the work itself. 


9. The farther removed the time of the origin of any text 
may be from us, the more we are at times authorized or bound, 
as the case may be, to resort to extensive construction. For 
times and the relations of things change, and if the laws, &c., 
do not change accordingly, to effect which is rarely in the 
power of the construer, they must be applied according to the 
altered circumstances, if they shall continue to mean sense or 
to remain beneficial. The benefit of the community is the 
supreme law, and however frequently this may have been 
abused, and is daily abusing, it is nevertheless true. Whether 
we rejoice in it or not, the world moves on, and no man can 
run against the movement of his time. Laws must be under- 
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stood to mean something for the advantage of society ; and if 
obsolete laws are not abolished by the proper authority, prac- 
tical life itself, that is, the people, will and must abolish them, 
or alter them in their application; even a Mansfield was 
obliged to charge the jury, in some cases, to find the value of 
stolen articles under 40 shillings, when the real and evident 
value was far higher. 

Great evil has arisen at various epochs from insisting on 
established laws in times of great crises; as if the human mind 
could be permanently fettered by laws of by-gone generations. 
It was the misfortune of the catholic party, at the time of the 
reformation, that they did not understand the regenerating spirit 
of Europe, and thought they could conjure it by the formulas 
of ancient laws. Neither the papal excommunication, nor the 
canon law, was able to banish or encircle this spirit. Previous 
to almost every revolution, there exists a party whose charac- 
teristic trait is this mistake. 

A single glance at the chapter on the State in the present 
work will suffice, we trust, to protect us against any imputa- 
tion that we do not sufficiently value the supremacy of the law. 
We consider it all important. 

See, also, the chapter on Obedience to the Laws. 

10. Yet it is necessary to remember well, that, in general, 
nothing is so favorable to that great essential of all civil lib- 
erty—the protection of individual rights, as close interpreta- 
tion and construction. Most laws lose in their protective 
power, in the common intercourse of men, (which is the 
most important, because of daily and hourly occurrence,) 
according as they are loosely interpreted. Several surprising 
decisions of the English courts exist, indeed, which were the 
consequence of an apparently literal interpretation. Verdicts 
even are not wanting, which evidently defeated the object of 
the law, in consequence of adhering to its mere letter ; yet we 
do not hesitate to avow our firm belief that England owes her 
civil liberty, and that civic spirit, so common in the whole 
country, compared to others, to no circumstance in a higher 
degree than to the habitually close construction of her laws. 
On the other hand, the laws of the European continent were, 

7* 








78 On Political Hermeneutics. [Oct. 


for a long time, loosely interpreted, and construed according to 
the effects and presumed motives of the legislator, &c., when- 
ever there was a question of right between the individual and 
those who possessed the power, or the same law was differently 
interpreted on different occasions. 

The result of our considerations then will be, that we ought 
to adhere to close construction, as long as we can; but we 
must not forget that the “letter killeth,” and an enlarged con- 
struction becomes necessary, when the relations of things en- 
large orchange. We ought to be careful, however, not to mis- 
judge our own times; for every one, who is desirous of justify- 
ing an extravagant construction, does it on the ground, that the 
case is of a peculiar character and the present time a crisis. 
Every demagogue, tyrant, or selfish man, in public or private 
life, resorts to this argument, to palliate unwarranted acts before 
others or to his own conscience. However delicate this subject 
may be, the truth of what we have said is nevertheless appa- 
rent; and, to be safe in this particular, we must return to 
one of the first principles, that, without good faith and consci- 
entiousness, there is no true interpretation or construction pos- 
sible. 

11. Words of a relative or of a generic meaning must be 
taken in a relative or expansive sense, if the character and ob- 
ject of the text oblige us to do so, but not if they have been 
used to express something definite or absolute. 


If the term “ genteel edacation ’’ is used with reference to the character 
of a school to be supported by certain foundations, it will be found neces- 
sary to take the expression in that meaning, which every successive period 
attaches to it. If the direction, however, is to instruct in certain branches 
which have been enumerated, and it were then added: and “all branches 
called a genteel education,” there might be reason to limit the meaning to 
that of the time. 

The lawmakers cannot have had Mr. Perkins’s steam-gun in view speci- 
fically, if they passed the law, relating to murderous arms, previous to the 
invention of the steam-gun; yet the word arms necessarily includes this 
species, because the steam-gun agrees in all essentials with the other arms 
specifically mentioned in that law. 

“A suit of clothes” means (in the United States) something very 
different from what it did formerly, or does at present, in other countries. 
A judge, in the state of Kentucky, decided that a suit of clothes, to be given, 
according to stipulation, to an apprentice, after having served his time, ought 
to be worth forty dollars. 
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It has been considered that the charter of Harvard University, when 
making use of the term “ christian doctrine,” applies as well to unitarians 


as trinitarians ; though no unitarians were existing in New England, when 
the charter was granted. 


A question belonging to this subject is, whether the word citizen, in the 
constitution of the United States, can be understood to comprehend negroes 
and colored people or not. In Connecticut it has been decided that it does 
not; but a judge in Pennsylvania gave lately his opinion to the contrary. 
To decide this point it would seem to suffice to answer the two following 
questions: did the framers of the constitution intend to give an expansive 
meaning to the term citizen? If not, did the framers comprehend negroes 
within the term citizen; or could they, according to the times when the 
constitution was drawn up, possibly apply the term citizen to negroes. 


It is necessary, then, to pay attention to three points in 
questions of this character : 

First. Did the utterer use the doubtful word in a definite, 
absolute, or circumscribed meaning ; or did he make use of 
the word as a relative, generic, or expansive term. 

Secondly, if the latter be the case, what did the utterer con- 
sider as an absolute and definitely characteristic, or as a generic 
sign : what may be cousidered in that which is designated by a 
certain word, as fixed and unalterable, and what as variable, 
expansive, or contractive, according to the change of circum- 
stances and relations between things and men. 

Thirdly, is the subject to which the text relates of that 
elementary, vital, and absorbing importance to society, that 
every other interest, or consideration, must yield; so that in 
construing the difficult parts of the text, we are obliged to 
regulate our decision rather by the meaning which the words 
would now have, considering things and circumstances as they 
now exist, than by the known meaning which the utterer 
attached to them, considering the then relations. Here the 
difference between interpretation and construction is evident. 


The many foundations, which were made before the time of the reforma- 
tion for the support of clergymen, or the diffusion of christianity by other 
means, were construed by the protestants to mean, that the pious founders 
were anxious to diffuse true religion, and that at the time of the reforma- 
tion they would have meant biblical or evangelical christianity, or whatever 
else it may be called. Interpretation cannot but acknowledge that the 
founders had distinctly and positively the roman apostolic catholic religion 
in view. They neither thought of protestantism, nor would they have 
viewed its doctrines, at their time, with any thing else than aversion. 

Yet religion is too important to allow any generation to forestali every 
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future change. What were the catholic priests to do, when the people had 
become protestant ? 

The conversion of funds, left for the reading of masses for the dead, into 
school funds, was not in consequence of any transcendent construction. 
This was an absolute change, which could only take place, in consequence 
of high legislative action. When, on the other hand, individuals, who 
united in their capacity the character of priest and sovereign, and who had 
been elected on the very ground, that they were catholic priests, and, con- 
sequently, not married, embraced protestantism without resigning, but, on 
the contrary, declaring themselves hereditary princes, after having married, 
it was revolution, and can be judged of only on that ground. 

Prince Albert of Prussia, the master of the Teutonic order, thus made him- 
self duke of Prussia by revolution alone; and it was revolution, which 
Luther advised some prelates to resort to, when he called upon them to 
profess protestantism and declare themselves independent sovereigns. No 
construction whatever could arrive at this decision ; but revolutions become 
at times indispensable ; this, however, is not the place to discuss the sub- 
ject. 

12. Whenever a decision between the powerful and the 
weak depends upon our construction, the benefit of the doubt 
is given to the weak. Our construction must of course not 
defeat the general object of the text. 

13. The general and superior object cannot be defeated by 
a less general and inferior direction; and, in general, the 
higher prevails over the lower, the principal over a specific 


direction. 

Pufendorf gives, (to illustrate another rule, however,) the instance, that 
there exists a law that no citizen shall carry arms on festivals ; another to 
assemble with arms, as soon as the alarm bell is sounded. A hostile fleet 
appears on Sunday off the harbor, the bells are rung, what has the citizen 
to do? He has to go armed of course, because the first mentioned law was 
given to maintain peace and safety; the second, to save the city. The 
warding off the enemy, and the freedom of the city, is the most important. 
It does not appear to us, that in this case the citizen ought to go armed on 
Sunday, “ because the second law forms an exception to the first,” or if it 
does, it is only because the exception is founded upon a more general prin- 
ciple ; if it were not, it could not possibly have the power of overcoming 
the other law, of not going armed on festival days. 


If exceptions are specified, or if we can give to a text the 
character of an exception to the general, the exception of 
course prevails as we have stated. 

14. In order to give the proper meaning to each word or 
sentence, we ought to consider the whole text or discourse 
together ; without it we can never arrive at a fair interpreta- 
tion or construction. 
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XV. Recapitulation of the 


General Principles of Construction. 


1. All principles of interpretation, if at all applicable to con- 
struction, are valid for the latter. 

2. The main aid and guide of construction is analogy. 

3. The aim and object of an instrument, law, &c., are essen- 
tial, if distinctly known, in construing them. 

4. So also may be the causes of a law. 

5. Privileges, or favors, are to be construed so as to be least 
injurious to the non-privileged or unfavored. 

6. The more the text partakes of the nature of a com- 
pact, or solemn agreement, the closer ought to be its con- 
struction. 

7. The construction ought to harmonize with the substance 
and general spirit of the text. 

8. The effects, which would result from one or the other 
construction, may guide us in deciding which construction we 
ought to adopt. 

9. The older a law, or any text containing regulations of 
our actions, though given long ago, the more extensive the con- 
struction must be in certain cases. 

10. Yet nothing contributes more to the substantial protec- 
tion of individual liberty, than a habitually close interpretation 
and construction. 

11. It is important to ascertain, whether words were used 
in a definite, absolute, and circumscribed meaning, or in a 
generic, relative, or expansive character. 

12. Let the weak have the benefit of a doubt, without de- 
feating the general object of the law. 

13. A consideration of the entire text or discourse is neces- 
sary, in order to construe fairly and faithfully. 

Having thus laid down the general principles, which apply 
to all interpretation and construction, we shall now treat of 
some specific rules relating to various subjects, important in 
politics. 

XVI. 1. The chief subjects, which the citizen may have 
to interpret or construe, are, as we have indicated already, let- 
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ters, journals, memoranda, speeches, orders, and directions, of 
a passing nature, contracts, wills, &c., laws, charters, and con- 
stitutions, treaties between sovereign nations. 

2. In another part of this volume, we have spoken of the 
immorality involved in any unauthorized prying into private 
letters. It is breaking into one of the most sacred sanctuaries 
of humanity. Nearly the same applies to the unauthorized 
publication of private letters, even though they may have been 
directed to us. Letters do not become absolutely ours, 4. e. 
we are not absolutely free in disposing of their contents, though 
written tous. The American law acknowledges this; it has 
been decided, that the law, that no person has the right of pub- 
lishing any thing of another without a written order or per- 
mission, is applicable to letters ; the property of them remains 
in the letter-writer. 

Still letters are not unfrequently published, sometimes with, 
sometimes without, the consent of the author, and it becomes, 
not unfrequently, necessary for the citizen to form his opinion 
upon them. 

The only safe and just rule, for the interpretation and con- 
struction of private letters, is, that we discard every thing which 
is not a bare statement of fact, or carries along with it irresist- 
ible evidence of truth. Even the statement of facts ought to 
be given, so as not to require any completion on the side of the 
receiver of the letter, and which the letter-writer knew would 
be added by the person written to during the perusal. As to 
every thing else, the language of a private letter is so entirely 
founded upon the relation between its writer and the receiver, 
their acquaintance with each other’s character, use of words, 
nay, sometimes with the very accent with which the writer is 
in the habit of pronouncing a certain word, and upon a knowl- 
edge of so many details, which, though unmentioned, serve to 
give the right meaning to the words, that a letter, destined to 
remain private, frequently changes its whole character as soon 
as it is made public, and a third person attempts to interpret 
whatever can be doubtful or ambiguous. The relation be- 
tween two persons forms a key to their correspondence, for 
which nothing else can be substituted. ‘There is a private 
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usus loquendi between friends, husband and wife, members of 
a family, &c., which cannot be known by others. 

That we must be sure that the letter be genuine is a matter 
of course, but we cannot be too careful, in times of great ex- 
citement, to act upon this principle; for forged letters will 
often be given to the public, and though the forger is sure that 
the forgery must be discovered, he perhaps calculates only 
upon the next effect, and does not care whether the forgery 
becomes known at a later period or not. 

This is not the place to discuss the outrage of the unauthorized 
publishing of private letters, or the crime of unauthorized open- 
ing them. A letter thief, as Luther calls every one, officer or 
not, who breaks the seal of a letter not addressed to him, is far 
worse, according to the same divine, than a common thief; and 
Lord Falkland, even in those troubled times in which he lived, 
declared the opener of letters to be the worst of spies. Clar- 
endon, VI. 235. 

The rules of epistolary interpretation apply still more forci- 
bly to private journals. A journal consists of a series of 
memoranda addressed to one’s self, and it is impossible for any 
other person to discover the precise meaning of any ambiguous 
expression. A private journal withdraws itself entirely from 
the common rules of criticism and interpretation. Sometimes 
from the very rules of logic, for a thousand different and indis- 
coverable motives may have prompted the writer to have ex- 
pressed himself so or differently. The words themselves 
receive, not unfrequently, a different meaning, which is well 
understood, because the writer addressed them to himself, but 
not by others. 

These rules become still more important whenever letters 
and journals are admitted as evidence in legal transactions. 
Private journals and memoranda, or any writing, if they have 
never been communicated to any one, are now excluded in 
most countries from the courts of justice. 1t was not always 
the case, as is well known, for instance, from the trial of Alger- 
non Sidney. No one, who has not himself undergone trials, 
founded upon letters, memoranda, and journals, and been called 
upon to explain doubtful or suspicious passages, can possibly 
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form an idea of the difficulty, not only for any stranger to arrive 
at their true sense, but for the writer himself to place others in 
that precise point of view, from which the various pieces of 
this species of writing can be rightly understood. 

The same may be said of any manuscript remarks found 
in the possession of a person, before they have been commu- 
nicated to others. ‘Those who are not in the habit of noting 
down their thoughts, which some occurrences of the day may 
have suggested, do not know that such ideas may be written 
down with a positiveness, in which the writer is far from desir- 
ing to communicate them to others, or he may have set them 
down, such as the opponent might use against him, without 
giving his sanction to the whole, or even to any part of it. As 
to a legal point of view, that which has never left my desk has 
never left my breast ; remarks, before being communicated to 
any one, are, though written legally, but thoughts. 

XVII. Speeches can be justly interpreted only if we pay 
attention : 

1. To all the circumstances under which they were deliv- 
ered ; and among these again, we ought to weigh well the 
general character of the meeting, the capacity of those to 
whom the speech was addressed, their number, whether they 
were constituents, fellow representatives, or other citizens, 
which gives a very different character to a speech; and in 
what situation the speaker uttered it. 

2. Whether it bears the character of having been prepared 
before-hand, or of being the sudden effusion of the moment, 
whether the utterer charges, or has been charged, provokes, or 
has been provoked. 

3. To the fact that in general a speaker has to use more 
impressive and emphatic language than a writer, because he 
has to attract and rivet attention, while the reader does not 
take up a book unless he is disposed to direct his attention to 
the work, and because a reader can weigh at leisure the argu- 
ments and position of the author; the hearer of a speech can- 
not do this so conveniently ; the word of mouth is fleet. 

4. Due deduction is to be made on account of the excite- 
ment of the moment. 








— on 














1837.] On Political Hermeneutics. 85 


5. And, finally, we must seek in the whole life and experi- 
ence of the speaker for a key to what he declares in the speech, 
by way of principle or expediency. Men will sometimes make 
statements, which, separated from their connexion, may have a 
very alarming appearance, and yet the whole life of him who 
uttered them may convince us, that the meaning of what he said 
cannot be such as it appears. Weare bound, in such cases, to 
allow due weight to a man’s life, and to construe his words 
accordingly ; until facts prove that a change has actually taken 
place in the sentiments of the individual. 

Here, again, it is of great importance to assure ourselves of 
the genuineness of the text, if we bave not ourselves heard the 
words. Our own ear itself may deceive us, and an opportu- 
nity of fair explanation should not only be granted, but, if it 
depends upon us, should be offered. 

Common morality demands, that we should not studiously 
endeavor to make the worst of the words of our neighbors. 

Even speeches, made in public assemblies, and published by 
professional reporters, are not unfrequently mutilated, and some- 
times their sense is most materially injured, by slight omissions, 
transpositions, or additions, inconsiderable in themselves. Re- 
ports by hearsay are still worse. Woe to the man that lends 
his ear to whispers! Never decide in any important matter 
upon hearsay reports alone; and if they are of a character that 
attention must be paid to them, try their interpretation in all 
possible ways, and then see which is the most probable and can- 
did construction. If we omit this, we shall fall almost invariably 
into a one-sided, partial, or unjust construction. ‘The moment 
when, the person to whom, and the place where we speak, 
the accent, the gesture, the very looks with which we accom- 
pany our words—all are essential to genuine interpretation of 
speeches. ‘The neglect of this rule has caused infinite mis- 
chief in poiitics. 

Remarkable instances of the interpretation or construction of speeches 
have taken place in legislative assemblies, when they have become the 
subject of parliamentary inquiry. Mr. Manuel was expelled from the 
French chamber of deputies, in February 1823, in consequence of an unfa- 
vorable construction put upon an unfinished sentence of his own. Our 


newspapers, political and religious, furnish but too frequent instances of 
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disingenuous or artful constructions of speeches, conversations, letters, &c. 
People ought to be well aware, that since human language cannot be abso- 
lutely clear, all of us stand in need of a fair interpretation of our words ; 
without it, human intercourse must cease, and that petition of the commons 
to the king of England, which is repeated at every opening of parliament, 
that his majesty will be pleased to put a fair construction upon every thing 
that is said in the house—a petition which has the deepest meaning as to 
politics, might, in substance, be applied to every two beings that utter words 
to each other. 

XVIII. Orders and directions of a passing nature, in the 
army, navy, executive departments, or wherever they may be, 
are not unfrequently penned in a manner, which admits of 
and demands interpretation and construction. ‘They are always 
to be understood with reference to the known and general ob- 
ject of the utterer. In drawing them up, the well-known points 
are omitted; because the text is not to become the general 
rule of the actions of many or of successive generations as a law. 
Interpretation and construction must, in these cases, go as far 
as common sense dictates, at the responsibility and peril of the 
receiver of the order. ‘The more implicit the order, therefore, 
is intended to be, the more clearly it ought to be worded, yet 
its subject, or the time at which it is given, is frequently of a 
character which- excludes any extensive writing. The orders, 
which Napoleon gave to his chief commanders on the eve of 
battle, are considered by military men as models of brevity 
and perspicuity ; and yet they make that allowance for free action, 
which is so indispensable for those, who have to execute charges 
of the highest responsibility. General Scharnhorst gave that 
great order, under which, in the year 1813, all Prussia rose in 
arms, in so small a compass, that his aids could write it on a 
small parchment tablet. It is evident that nothing essential 
could have been done, had not those who received this momen- 
tous order construed it in the broadest manner, especially when 
we consider that this very order was issued at a time, when a 
fearful enemy was yet in possession of a great part of that 
country, which was to rise against him within a short time. 

XIX. Contracts, deeds, wills, &c. Their construction 
forms an important subject of law; the rules relating to it 
must be given in connexion, in order to be properly under- 
stood. Their number, however, is too large for this work, and 
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the subject belongs to the proper province of law. Whenever 
the private citizen has officially to decide upon these subjects, 
it is the duty of the judge to charge him in a _perspicuous 
manner, according to his capacity. He is often, however, 
called upon to form an opinion, especially upon contracts, and 
other deeds, as a private individual, and for this purpose it is 
desirable, that a jurist of high eminence should draw up a 
popular work on the construction of contracts, deeds, and wills. 
A work of this sort would be of great advantage to the com- 
munity at large. We must refer the reader for information 
upon legal instruments, emanating from private individuals, or 
establishing certain legal relations between them, to 2 Black- 
stone, 379, and sequel, and the various places where the com- 
mentator speaks of wills; and Kent’s Comment. II. 552, 
IV. 344, 345. In the former place (Kent, II. 552) the 
student will find several other works referred to, especially 
Lord Bacon’s De Augmentis Sctentiarum, which we urgently 
recommend to the study of our readers. Wherever a great 
mind, or many of the most prominent men of a nation jointly, 
have endeavored to express the essence of laws after mature 
reflection, we are bound to their attentive study, because their 
object has been carefully to separate that which is accidental, 
or transient, from the essential or enduring. In this respect, it 
will be always useful to inquire into the codes of those nations, 
who have codified their various laws, and who acknowledge 
the same fundamental views of civilization with ourselves. Their 
codes are not the capricious inventions of the closet, but con- 
tain the essential principles, which were scattered in their accu- 
mulated laws, anterior to the codification, now embodied into 
one systematic whole. We need not, indeed, adopt on this ac- 
count the various provisions of these codes ; they may be in 
some cases repugnant to the principles of our civil institutions ; 
but they will always furnish us with ample matter for fruitful 
reflection, and not unfrequently lead us to wiser opinions, or 
strengthen us the more firmly in ourown. It goes far to prove 
the truth of a principle, at which we have arrived, if we find 
that it has likewise been laid down, after patient deliberation and 
careful inquiry into the experience of centuries, by a nation dis- 
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connected from our own, and grown up under different institu- 
tions. In some cases, the evidence even becomes the stronger 
with the greater difference of the two nations, provided always 
we can show that the law or principle was not laid down by 
the foreign nation, for some sinister purpose. Sometimes, in- 
deed, we ought to pause in adopting a principle, for the very 
reason, that we find it laid down in a distant, and, perhaps, sus- 
picious quarter. ‘Though a work chiefly calculated for the 
professional lawyer, yet we would refer our reader, with regard 
to contracts, to Story’s Commentaries on the Conflict of Laws, 
p. 225, 232. 


Prussian Code, Part I. Tit. IV. 65, and seq. as to Wills. Part I. Tit. 
XII. 519, and seg. Part I. Tit. V. 262, and seq., and Part II. Tit. VIII. 
2109, and seg. French Civil Code, 1156, 1164, as to Wills, 967, 1035. 
Austrian Code, the whole 17th Book of Part II. treats of Contracts; the 
whole of the 9th Book of Part II. of Wills. The Digest under the proper 
heads, and, with regard to Construction, L. 50, Tit. XVII. de diversis reguhs 
juris antiqui, which will amply repay serious and comprehensive reflection, 
legant eos (titulos) studiosi juris, ac relegant, meque sponsore credant, nun- 
quam fore,ut eos impense opere peniteat. Heineccii Elementa Juris Civilis, 
ed. quinta, tom. 11. 350. 

The Grounds and Maxims of the English Law, by William Noy, attorney 
general, in the reign of Charles I., is a book which ought to be mentioned 
here. The student ought not to remain unacquainted with it, because it 
has some valuable parts, and continues to maintain a respectable place 
among the English law books—a fact which will always lend historical in- 
terest to it at any future period. Yet there is a great lack of comprehen- 
siveness of mind, and philosophical penetration, in this work. The very 
beginning of the first chapter might serve as a specimen of untenable dis- 
tinctions, and a lack of clear perception. It would be a matter of regret, 
indeed, had science, by this time, not far advanced beyond the sphere of 
Noy’s book, and though law, as well as practical life, has improved and 
thus mended its deficiencies, it is to be lamented that no work has been 
produced long ago, able to render Noy comparatively useless. The subse- 
quent editions of this book can by no meaus be considered as superseding 
the original. We refer here, likewise, once more to Vattel’s chapter on 
Interpretation. 

XX. Interpretation and construction of laws. 

1. We have seen already, that it is impossible to word laws 

‘in such a manner as to absolutely exclude all doubt, or to allow 
us to dispense with construction, even if they were worded 
with absolute (mathematical) distinctness, for the time, for which 
they were made; because things and relations change, and be- 


cause different interests conflict with each other. The very 
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object of general laws is to establish general rules before-hand ; 
for if we would attempt to settle each case, according to the 
views, which, with the momentary interest, it might itself suggest, 
we should establish at once the most insufferable tyranny or 
anarchy. This inherent generality, however, is likewise the 
reason, why the application of laws requires construction, since, 
as has been stated already, most cases occurring are of a com- 
plex character. It is in vain, therefore, to believe in the pos- 
sibility of forming a code of laws absolutely distinct, like 
mathematical theories. All that true wisdom requires is: 
a. to make laws as distinct and perfect as possible, following 
both the dictates of reason and the suggestions of experience ; 
b. carefully to establish rules of interpretation and construction, 
or legal hermeneutics. 

As it has been so often asserted, and to this day continues 
to be asserted by some persons, that laws ought to be so clear 
that interpretation or construction can, and, therefore, ought to 
be discarded, we feel ourselves obliged to enumerate all the 
causes, why this is impossible, and, in doing so, to touch upon 
a few subjects we have already treated at length. We declare, 
however, once more, that it is our most settled conviction, that 
the clearest possible laws are an incalculable blessing to a com- 
munity, extending much farther than merely to the avoiding of 
unnecessary litigation ; whilst obscure or unnecessarily intricate 
laws are a great curse ; and unite the lawyers into a formida- 
ble and privileged class, to be compared only to the priests of 
some nations, ruling the uninitiated. 

Interpretation and construction of laws become, or may be- 
come, necessary : 

a. On account of the character of human language (see the 
beginning of this chapter). 

6. On account of their ambiguity, either arising from a want 
of acquaintance with the subject legislated upon, on the part 
of the legislator, or from contradictions in the law itself. 

c. On account of their application to complex cases. 

d. On account of the change of circumstances and things 
to which they must be applied, or of the spirit of those by 
whom they are applied, (as is the case with many English 
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penal laws, which the jurors will not and cannot apply without 
construction). 

e. On account of their militating, if applied to certain cases, 
or in certain parts, with more general and binding rules ; whether 
these latter be constitutional, written and solemnly acknow- 
ledged rules, or moral ones, written in the heart of every 
man. 

2. The rules of interpretation and construction, which ought 
to be followed in many specific law cases, we cannot give here. 
They belong to the study of the law proper, and, in cases of 
trials, must be given to the jury when they are charged. Still 
it is advisable that every citizen, who is desirous of having a 
clear insight into the political state of society, should make 
himself acquainted with the subject, and we recommend to him 
the perusal of the 12th chapter of the 5th Book of Pufen- 
dorf’s Law of Nature and Nations, as, likewise, the 17th Title 
of the 50th Book of the Digest, which we have cited in the pre- 
vious paragraph. ‘The principles, there laid down by the an- 
cient civilians, as well as the whole code, have materially in- 
fluenced the common law of England. See Kent’s Comment. 
Lect. XXXIX. 12. See, also, Grotius de Jure Belli et 
Pacis, Lib. Il. Cap. XVI. de Interpretatione. We refer, 
likewise, to the works and places mentioned in the previous 
paragraph ; also, to the article (the first of a series) on the 
Interpretation of Law, in the London Law Magazine, No. 36, 
which we saw, for the first time, while this chapter was passing 
through the press. 

We intend, nevertheless, to give here the most general rules 
of interpretation and construction of laws; and in order to ex- 
hibit them more perfectly, we shall indicate again a few of the 
general principles, which we have given at the beginning of this 
chapter. 

a. The true meaning of words can be but one. 

6. Honest, faithful, bond fide interpretation is al] important ; 
common sense must guide us. 

c. Words are to be taken according to their customary, not 
in their original or classical, signification. ‘The reason for this 
we have already given. 
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d. The signification of a word, or the meaning of a sentence, 
when dubious, is to be gathered from the context, or discovered by 
analogy, or fair induction. Yet the same word does not always 
mean the same, in the same discourse or text. This would, 
in fact, militate with the important rule, that we are to take 
words in their natural sense, according to custom and their 
connexion. 

e. Words are always understood as having regard to the 
subject-matter. 

jf. The causes which led to the enactment of a law are 
guides to us. If one interpretation would Jed to absurdity, 
the other not, we must adopt the latter. So, that interpreta- 
tion which leads to the more complete effect, which the legis- 
lator had in view, is preferable to another. 

For the above rules see Blackstone and Pufendorf. Astorule, f. see Dig. 
L. 50, Tit. 17, 67. 

g. The object of all government is peace and security ; the 
state can never will any thing immoral. (See Introduction, 
chapter 2, of the present work). Laws cannot, therefore, be 
construed as meaning any thing against the one or the other. 
Security and morality are the supreme law of every land, 
whether this be expressly acknowledged or not. 

Whether we must obey immoral laws, or whether a man can be liable to 
punishment for having disobeyed an immoral law ; for instance, under a 
government, which follows the one that passed the immoral law, though 
the present government may have declared, that it acknowledges all the 
laws of the preceding, unless expressly repealed, (as was the case in the 
French revolution)—is treated of in the chapter of Obedience to the Laws. 

h. The general and superior prevails over the specific and 
inferior; no law, therefore, can be construed counter to the 
fundamental law. If it admits of another construction, this 
must be adopted; (see the general rules of construction in this 
chapter). 

Lord Coke was for holding all laws void that were contrary to reason. 
Our courts have repeatedly declared laws void, because they were against 
the Constitution. 

i. A law, contrary to the fundamental or primary law, (see 
g. h.) may at any time be declared so, though it has already 
been acted upon ; for “that which was wrong in the begin- 
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ning cannot become valid in the course of time.” Dig. L. 50, 
Tit. 17, 24. 

j- If, therefore, the law admits of two interpretations, that 
is to be adopted, which is agreeable to the fundamental or pri- 
mary law, though the other may have been adopted pre- 
viously. : 

k. Custom of the country, where the law was made, supplies 
the deficiency of words. 

l. In dubious cases, the fairer interpretation is to be adopted. 
** Every where, especially in law, equity is to be considered.” 
Dig. L. 50, Tit. 17, 90, 192, 200. 

m. That which is probable, or customary, is preferable to 
that which is less so, wherever obscurity exists. 

n. If two laws conflict with each other, that must yield, 
the effect of which is less important ; or that is to be adopted, 
by the adoption of which, we approach nearest to the probable 
or general intention of the legislator. Specific rules, adopted 
for the protection of private individuals, must be followed. 

Whether the laws were made by the same legislator, or body of legisla- 
tors, or not, does not alter the case. For the legislative power in a state is 
continuous, aiming, or supposed to aim, at the public welfare. 

See Pufendorf's instance of two men arriving at the same time at the 
goal, or the conflicting laws with regard to a woman who had deserved 
a statue. 

o. The more general the character of the law is, the more 
we ought to try strictly to adhere to the precise expression. 
Without it, it would be a wavering, instead of a stable rule, 
and we must presume that the words have been the better 
weighed. Many considerations, however, may exist, which 
would oblige us to follow a different course, e. g. the cruelty 
of a law, its antiquity, and consequent unfitness. 

p. If any doubt exists in penal laws, or rules, they ought to 
be construed in favor of the accused ; of course, without injury’ 
to any one else. 

q- In cases of doubt between the authority and an individual, 
the benefit of the doubt, all other reasons being equal, ought 
to be given to the individual, not to the authority ; for the 
state makes the laws, and the authority has the power; yet 
it is subversive of all good government, peace, and civil moral- 
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ity, if subtlety is allowed to defeat the wise object of the law, 
or if a morbid partiality for an evil-doer guides the inter- 
preter. 

r. The weak (hence the individual arraigned by the state) 
ought to have the benefit of doubt; doubt ought to be con- 
strued in mercy, not in severity ; a law may be rendered milder, 
but not more severe. 

XXI. 1. These, we believe, are the most important gen- 
eral rules for the construction of laws. Inasmuch as constitu- 
tions are laws, and, in another point of view, contracts (1), the 
principles which apply to the one or the other are applicable, 
likewise, to the former. 

(1) Whatever the view, with regard to the “ original contract,” in politics 
may be (see Introduction, chap. l1I.), it is certain, that a constitution, once 
given, may be fairly considered as acontract. It is an agreement, under 
which a number of people live, or a standard of rules held out to the citi- 
zen, as the condition for which he shall receive protection. Sometimes, as 
in England, the constitution has become a real contract between the people 
and the king. 

It is, however, of great importance for the present subject, 
to observe, that some constitutions assume more or less the 
character of contracts ; some are actually made by contracting 
powers, such as the Germanic confederacy ; others are general 
rules which have been settled and expressed, as much in order 
to lay down general principles of action, so that disorder may 
be prevented, and every citizen may know what be may safely 
do, and what he ought to avoid, as to limit the power of those 
in authority, that they may not make improper and dangerous 
use of it. This is the case with the state constitutions in the 
United States. 


For a general classification of constitutions, see an article on that subject 
in the Encyclopedia Americana. 

For our present purpose, it will be necessary to divide politi- 
cal constitutions into the following classes : 

Constitutions, which consist of a declaration of rights, 
whether freely established by the people, or granted by the 
authority, or wrung by the former from the latter, and of cer- 
tain broad principles, which are to be observed in governing the 
people; but not of a description of the form of government, 
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and a limitation of the various authorities thereof; such as the 
English declaration of rights (the law and custom, however, 
deposited in the long history of England, form a very detailed 
constitution). 

Constitutions, which aim at defining the government and its 
powers, and are the emanation of the sovereign will of a whole 
state or nation. 

Constitutions, which are formal compacts between a nation 
and aruling race. They originate, when a family not fully or 
clearly entitled to the throne is called to occupy it, on the dis- 
tinct understanding contained in the constitution; such was 
the case with Louis Philippe, king of the French, Leopold, 
king of the Belgians, Bernadotte, king of Sweden, and several 
others ; or they may originate after civil strifes between the 
people and their rulers, and, in these cases, are laid down as the 
distinct compact on which, for the future, the two parties are 
agreed to support and protect each other. 

Constitutions, which consist in formal compacts between con- 
tracting powers, independent of each other before the conclu- 
sion of the compact, where distinct points are granted and 
limits defined; as was the case with the United Provinces of 
the Low Countries, and is the case with the United States 
of America, the cantons of Switzerland, and other confed- 
eracies. 

Once more it must be mentioned, that wheresoever human lan- 
guage is used, interpretation or construction becomes indispen- 
sable, even with regard to constitutions. The constitution of 
the United States says: that congress shall have the power of 
regulating the currency of the United States, but it does not 
say what currency is. This word must be interpreted, for it 
is not understood in the same sense by different politicians, as 
the debates in the senate, in December 1836, prove. 

The question is not, shall we construe at all? but: what are 
the safe and general rules of political construction ? 

There are but few; the application of some of them, how- 
ever, is not easy in many cases. 

2. Rules for the construction of constitutions. 

a. If no genuine construction of any text whatever can take 
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place without good faith and conscientiousness, it is most espe- 
cially the case with regard to politics; for no human wisdom 
can possibly devise an instrument, that may not be interpreted 
so as to effect any thing but that for which the constitution was 
established, or the fundamental principles laid down. We gain 
nothing by verbosity, or a minute enumeration of details ; for a 
constitution is to embrace all branches, and hold good for many 
generations. If we attempt, then, to detail every thing before 
hand, we only impede, fetter, and obstruct. Experience has 
fully proved this. On the other hand, if the constitution con- 
tains only the great principles and general outlines of the state, 
faithless interpretation has free play. Where, then, is the 
essential guaranty of liberty? No where, but in the breast 
of the citizen. Constitutions are useful, and may be indispen- 
sable for the clear understanding of each other on the most im- 
portant subjects of society, but they do not make liberty, which 
cannot be decreed on parchment. Under the best constitution, 
political crimes and offences of all sorts can easily be committed, 
as soon as the spirit of the people allows those in power to 
construe it for that purpose ; and a people, animated by a manly 
spirit, may force those in power to construe an unfavorable 
constitution and dangerous prerogative, agreeably to the civil 
spirit which animates the whole society. Imagine the English 
constitution, with a gifted, restless, but prudent king, and a 
lax, yielding, degenerate people. What is there that a min- 
ister might not do, under such circumstances, without acting 
against those constitutional Jaws of Great Britain, which, in 
some shape or other, have been written down. 


The constitution of the Brasilian empire is founded on decidedly liberal 
principles; but how are the people treated, or rather, what do they make 
of it themselves? The constitution of the United States bestows preroga- 
tives upon the president, which might deprive the people of all liberty, the 
moment that they should become indifferent enough to allow it. Nor do 
we say that less power ought to have been conferred upon the American 
chief magistrate. It would be a great mistake to suppose, that any thing 
would be gained by merely tying the hand of the executive ; then the power 
would be somewhere else, and equally obnoxious to abuse. 

Blackstone, (4 Commentaries) in a note to page 439, says, with great 
nalveté : * The point of time at which I would choose to fix this theoretical 
perfection of our public law is the year 1679; after which the habeas corpus 
act was passed, and that for licensing the press had expired, though the 
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years which immediately followed it were times of great practical oppres- 
sion.” 


The italicising of the above words is not our own, yet the commentator 
has marked them indeed as if he had intended them as an instance for our 
purpose. 

6. The principle, that “ the general prevails over the particu- 
lar,” is of great importance with regard to constitutions ; it 
amounts to saying, that the “ public welfare is the supremest 
law of every country, is above the supreme law.” 

There can be no construction, therefore, contrary to this law 
of laws, or vital principle of every law, all appearance to the 
contrary. No prerogative, no privilege can exist against public 
welfare ; but in acknowledging this we must take great care that 
we do not fall into two serious mistakes. First, we must have 
a proper conception of the public welfare, and not understand 
by this term, as is frequently the case, physical prosperity 
only, high prices, good wages, flourishing commerce, Xc., 
for though these are concomitant parts of real public welfare, 
yet they are by no means its only elements, or only tests. 
They have been, in not a few instances, the dangerous guise, 
under which absolute power and oppressive tyranny have 
stolen into the mansion of public liberty. Nothing, indeed, is 
more common than for usurpers to promote industry and com- 
merce. They are generally wise men, who know the great 
value of national activity, and, apart from their ambitious plans, 
are frequently men of lofty and noble dispositions, not naturally 
inclined to harm others, but ready to do so when prompted by 
their aspiring views. Secondly, we must guard ourselves 
against mistaking our private views and interests, our passions 
and appetites, for public wishes or demands; in short, against 
confounding our individuality with public welfare. ‘This ap- 
plies to citizens as well as rulers, to each one in his sphere, 
and naturally so, for all are the same compound beings. Per- 
haps we may as well observe here, as in any other place, that 
it is but too common a mistake, to consider rulers, monarchs, 
ministers, lords, or men in bigh power, as individuals of a dif- 
ferent class from ourselves, and yet we are all prompted origi- 
nally by the same desires. How many thousand citizens de- 
claim against autocrats, and, perhaps, justly so, yet forgetting 
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to reflect upon themselves, and that they are doing things in 
their party, which, in principle, are the same, or even worse than 
those acts which they so loudly blame. We shall much better 
understand the history, both of monarchies and republics, 
when we endeavor to find a key to all of them, in that nature 
which is common to the whole human species. We return to 
our subject. 

There have been few usurpers, or political transgressors, on 
a large or small scale, who did not protest, that they have dis- 
regarded the law of the land, or the acknowledged principles 
of civil liberty, because public welfare demanded the violation. 
Yet it remains true on the other hand, as we have said already, 
that those states are doomed to decline, and fall to ruins, which 
endeavor to rule by ancient laws and forms only, and obsti- 
nately resist the progress and spirit of ages, as if the public 
mind could be encircled or checked by oral or written sen- 
tences. 

Those Danes, therefore, were right, who insisted upon that 
most curious of all fundamental laws, by which, in the year 
1660, the king was made, by the desire of the people, “ here- 
ditary and absolute sovereign,’ and, according to which, no 
fundamental laws should have any force, except the one, that 
nothing should bind the king—that even this law only hada 
meaning, by tacitly supposing that the king would use this 
power for the welfare of the people. 

c. Constitutions should be, in ordinary cases, construed 
closely, because their words have been well weighed, and be- 
cause they form the great contract or agreement, between the 
people at large, or between the people and their ruling race. 
It matters not whether the constitution declares, that it is a 
free gift of the sovereign’s bounty, as did the French charter 
of Louis X VIII.; for, on the one hand, as soon as the peo- 
ple accept of it, and as long as they insist on it, it is a bond 
fide contract ; and on the other, it is well known, that no sove- 
reign grants a charter except when circumstances require it. 
The very charter proves it. 

d. The more a constitution partakes of the character of a 


solemn compact, the closer its construction must be; for we 
XVIII1.—NO. XXXV. 9 
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have no right to construe or interpret otherwise, if there are 
several parties. Construction of federal constitutions, therefore, 
ought to be close; especially if they distinctly pronounce, that 
the authority and power granted therein is all that is granted, 
and that nothing shall be considered as granted, except what is 
mentioned, as is the case with the constitution of the United 
States of America. 

e. Constitutions, which emanate from the people at large, 
allow of more comprehensive construction, on account of the 
natural and inherent sovereign power of human society, formed 
into a state (see chapter II. Introduction), which has the right 
and obligation to provide for all cases of absolute necessity, or 
for new emergencies. 

f. Precedents of a certain nature command respect, but 
have no binding power in construing a constitution ; the first, 
because the great object of government is security and peace, 
which includes stability, by which is not only meant the ab- 
sence of revolutions, but also the certainty of rights, and legal 
as well as political relations ; the second, because an unfortu- 
nate concurrence may cause a law to be passed, or the people 
to acquiesce in it; yet if every law or measure, adopted on the 
ground of strong expediency, were always elevated to a prin- 
ciple, it would frequently thwart some of the most important 
objects of the constitution itself. 

We should follow in this particular the Digest, which de- 
clares, as one of the regula juris, L. 50, Tit. 17, 162, quoted 
before, that ‘That which has been adopted from necessity 
cannot be applied to similar cases.” 

We shall enlarge upon this subject in the next chapter on 
Precedents. 

g. Transcendent construction ought to be resorted to, re- 
gretting the necessity which obliges us to make use of it, rather 
than seeking how we may contrive to justify a transgression of 
power, or stretch the constitution to obtain it. We ought ever 
to be mindful, that every transcendent construction may be but 
the beginning of fearful inroads. 

h. As we may interpret a will with greater ease than a con- 
tract, and a contract more comprehensively than a law, so we 
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may construe a law with more freedom (provided no party be 
injured thereby) than a constitution ; for the latter contains the 
most general rules applying to all. ‘They are calculated, then, 
for something that is common to every one ; and, as there can 
be but fewer things common to all in a large community, than 
among a few persons, or between two, it is necessary strictly to 
adhere to those fewer points, lest we should enter upon some- 
thing which is not any longer common to all. 

2. Seek for the true spirit, which pervades the whole 
constitution, and interpret in good faith accordingly, provided 
this spirit is in favor of public welfare, which is not the case 
with all constitutions, or the instrument be not irreconcilable 
with the present time, having been established, for instance, in 
past ages, and according to a spirit, which has long been supplied 
by a characteristically different one. 


It was the misfortune of the French nobility, that a part of them insisted 
upon their privileges, as established by the ancient law, though many of 
them were excessively burthensome and galling to the people. 

k. If the constitution acknowledges the necessary rights of 
the citizen, civil liberty is benefited by close interpretation as 
the rule, and comprehensive as the exception only ; because 
the former defines and settles, and thus allows a distinct and 
traditional knowledge of the civil rights to grow up and to in- 
fuse itself deeply, and in a thousand directions into practical 
life ; so that the body of citizens is animated by civil steadiness 
and manliness, and a deep-rooted love of justice, which teaches 
them to esteem each other’s rights because they know them. 

An attentive observer of the political course of France during the last 
half century has probably nothing to deplore so much, as the habitual un- 
steady construction put upon her fundamental laws by all parties, so that 
few debates occur in the chamber on any important subjects, in which 
recourse is not had to the very first principles of government, which lie 
beyond the constitution, we would almost say, to political metaphysics. 
We do not assert this as a censure of France, for the enormous administra- 
tions which preceded the revolution, as far back as that of Louis XIV., 
had rooted up every civil principle; but it does seem that that country can- 
not arrive at any civil prosperity , unless close and steady construction be 
universally adopted. 

It appears to us, that these are the most general and important rules 
for the interpretation and construction of constitutions. With regard to 
that of the United States in particular, we must refer the reader to the Fed- 
eralist, Story’s Comment. on the Constitution of the United States, vol. I. 
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382, and seq., Tucker’s Blackstone, especially volume I. 140, and seq., 
Rawle and the other works written on that constitution. The whole strug- 
gle of South Carolina, for the inviolability of the state rights, commonly 
called nullification, because that state quashed or nullified certain laws of the 
United States, belongs to constitutional history, and especially to the 
history of constitutional construction in the United States. All the im- 
portant papers relating to that momentous contest, emphatically a civil con- 
flict on principles, and which were issued under the authority of the state, 
i. e. of the state right party, are to be found in the first volume of the stat- 
utes at large, of South Carolina, edited under authority of the legislature, 
by Thomas Cooper, Columbia, 8. C. 1836. It is necessary to combine with 
it the proclamation of the President of the United States against the state 
of South Carolina, and the various debates in Congress upon the subject. 
It is to be regretted that no complete collection of all the papers and publi- 
cations of both parties in South Carolina, during that period, has as yet 
been made. The history of the Hartford Convention must likewise be cited 
here, as directly connected with the American history of constitutional 
construction. See Dwight’s History of the Hartford Convention. The 
Kentucky resolutions belong likewise to this subject. 

XXII. With regard to treaties, between independent na- 
tions, we have to mention, that their construction belongs pro- 
perly to the province of the law of nations. Yet it may not 
be amiss to state here the following considerations : 

Again, good faith is most essential, also, in interpreting and 
construing them. It will be found that it is likewise the most 
politic way of proceeding—a rule, which becomes every day 
more and more acknowledged. 

As nations are independent and sovereign, and every treaty 
which binds nations, as to their internal affairs, being con- 
sequently void, as a contradiction in itself, no provision can 
be so construed, as to give any control whatever to one na- 
tion over the internal affairs of another. If a nation were to 
allow such a control, it would cease to be independent; but, if 
it is not independent, no treaty can subsist between it and an- 
other nation. 


See Vattel’s Law of Nations, chap. XVII., Pufendorf’s and Grotius’s 
works quoted above. 


XXIII. The pardoning privilege requires, if conscien- 
tiously exercised, which is a rare thing in the United States, 
an interpretation of the laws, and, chiefly, a construction of their 
spirit, and the constitutionally conferred power of remitting 
punishments legally awarded. See the chapter on pardon- 
ing. 
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Not unconnected with the subject of construction, is that of 
the authority, which precedents ought to have in a well-regu- 
lated body politic. We have touched upon it already; the 
following chapter contains some additional remarks, though legal 
precedents form a subject belonging more properly to jurispru- 
dence. 

[The remainder of Dr. Lieber’s dissertation relating to Precedents, a sub- 


division of Hermeneutics, will appear in our next number.] 





ART. IV.—PHILLIPS ON THE LAW OF PATENTS. 


The Law of Patents for Inventions ; including the Remedies 
and Legal Proceedings in relation to Patent Rights. By 
Witiarp Puiuiirs. Boston. American Stationers Com- 
pany. 1837. pp. 528. 

The Inventor's Guide; comprising the Rules, Forms and 
Proceedings for securing Patent Rights. By Wiutarp 
Puituirs. Boston. S. Colman. 1837. pp. 368. 


TuHeseE two treatises form a very valuable contribution to 
the jurisprudence of the country. The first and larger work 
presents the most comprehensive and philosophical view of the 
law of Patents in the English language. In point of practical 
usefulness and of scientific arrangement and analysis, we un- 
hesitatingly place it before any of the numerous English trea- 
tises on the subject, and, of course, immeasurably before the 
crude compilation of Mr. Fessenden. All the cases, which 
illustrate the subject, have been collected with diligence and 
digested with precision ; and the general rules and principles, 
running often into subtle inquiries, which lie at the foundation 
of this portion of jurisprudence, are expounded with instructive 
fullness. ‘The smaller work is called The Inventor’s Guide ; 
and is an abstract or abridgment of the other, calculated chiefly 
for artists, inventors, mechanics, and in short for all who are 
not of the profession of the law. It is a reduced view of the 
subject, as treated in the larger work, divested of all those 
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parts which relate particularly to legal proceedings and which 
would not be of general interest and importance to the citizen. 

Few men in our country have more fully paid the debt, 
which, according to both Lord Bacon and Coke—two minds 
that seldom agreed—every one owes to his profession, or have 
contributed more to promote the cause of jurisprudence, than 
the author of the present volumes. Mr. Phillips is already 
favorably known to the profession, by his most learned and 
elaborate work on the Law of Insurance, by his Digest of 
Pickering’s Reports, and his long editorial connexion with this 
Journal. His Treatise on Insurance is one of the few American 
books of law, that have been cited and noticed in England ; 
and it is included by Pardessus in the bibliographical list of 
works on commercial law, which is prefixed to his Cours du 
Droit Commercial. 

The subject of patent rights has become of great importance 
in the United States. The vast number of models, which 
were preserved by the government at Washington, but which 
an unrelenting conflagration has now consumed, attested at 
once to the number of persons who are interested in the sub- 
ject, and the large amount of property which depended upon 
it. We seem to be a nation of inventors. Notions are con- 
stantly ripening into discoveries, and ingenuity exhibiting its 
multifarious results. ‘Then the patent law steps in—as was 
said in olden time of the common law on certain occasions— 
like a nursing mother,’ and covers these with its protecting 
arms. But not simply every invention, every fancied invention, 
or attempt to invent, calls for an application of this law. If the 
invention be real, it is to be secured to its ingenious author by 
proper forms; and, in the claim which forms the basis of the 
patent, that portion, which is not original, must be carefully 
separated from that which is so. If the invention be merely 
fancied, or an unconscious revival of some forgotten discovery 
of former times, still the law must be consulted, in order to 
determine whether a patent could be maintained in court, even 
when granted by the government. A treatise on this subject 
must, therefore, commend itself to a very wide circle of readers. 
In it there is nothing local. It is a national subject, equally 
interesting in all parts of our wide-spread territory. 




















1837.] Phillips on the Law of Patents. 103 


Mr. Phillips has given the following list of the Treatises on 
the Law of Patents, with short bibliographical notices. 

“An Essay on the Law of Patents for New Inventions, to 
which are prefixed two chapters on the General History of Mono- 
polies, and on their introduction and progress in England to the 
time of the interregnum, with an Appendix containing copies of 
the Caveat, Petition, Oath, and other Formulas, with an Arranged 
Catalogue of all the Patents granted from January 1800 to the 
present time. Second Edition. By John Dyer Collier. London: 
1803. 

This work consists of 200 pages, large 8vo., with an Appendix of 116 pages. 

The Law and Practice of Patents for Inventions. By William 
Hands, Gent., one of the Solicitors of the Court of Chancery. 
London: 1808. 


This is a small volume of 148 pages, 8vo. 


A Collection of the most Important Cases, respecting Patents 
of Invention and the Rights of Patentees, which have been de- 
cided since the Statute for the restriction of Monopolies, followed 
by some Practical Observations. By John Davies. 1816. 

This is a work in high estimation, and is often cited in the following trea- 
tise. It is a volume of 452 pages, large 8vo., 415 of which are occupied 
by reports of cases, and the remainder by the practical observations of the 
author. 

A Practical Treatise on the Law of Patents for Inventions and 
of copyright. By Richard Godson. London: 1823. 

Mr. Godson was the first English author who arranged the Patent Laws in 
the form of a methodically digested treatise. His work consists of 452 pages 
8vo., 201 of which are occupied by his introduction on the subject of mo- 
nopolies, and his digest of the jurisprudence on patents. The remainder 
is occupied with the law of copyright, legal proceedings in patent and 
copyright cases, and an appendix containing forms, and the act of 21 
James I., c. 3, (1623) commonly called the Statute of Monopolies. 

A Supplement to a Practical Treatise on the Law of Patents 
for Inventions, with Suggestions of many Alterations in that law, 
and an Abstract of the Laws in force in America, Spain, Austria, 
Netherlands and France. By Richard Godson, M. P. Barrister 
at Law. London: 1882. 

This publication brings the digest of cases to 1832, and contains some cases 
not reported elsewhere. 

An Analysis of the Law of Patents. By Robert Richard Ran- 
kin. London: 1824. 


This is a small but valuable treatise of 117 pages, 12mo. 
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A Practical Treatise of the Law of Patents for Inventions. By 
Edward Holroyd, Esq, Barrister at Law, Commissioner of Bank- 
rupts. London: 1830. 

This work consists of 219 pages, large 8vo., 188 being text, and 31 of Ap- 
pendix. 

Repertory of the Arts. London. 

This periodical gives a list of patents granted, and publishes some of the 

Specifications, with occasional reports of patent cases. 

An Essay on the Law of Patents for New Inventions. By 
Thomas Green Fessenden, Counsellor at Law. Second Edition. 
Boston: 1822. 


This work consists of 425 pages, 8vo., and embraces the English and Amer- 
ican decisions down to the time of its publication; arranged and digested 
in the order of the Sections of the act of Congress of Feb. 21,1793. Mr. 
Fessenden has an interesting introduction of some length on the progress 
and importance of the useful arts. 

Letter to the Secretary of State transmitting a list of all Patents 
granted by the United States; the Acts of Congress relating 
thereto, and the decisions of the Courts of the United States 
under the same. January 13, 1831. 

This is a report by Dr. Thomas P. Jones, made to the Secretary of State, 
in pursuance of a resolution of the House of Representatives, April 2, 
1830. The author of this report was formerly Superintendent of the Pa- 
tent Office, and is scientifically and practically skilled in the subject of 
useful arts and inventions, and familiar with the law and practice on the 
subject of patents. 

Journal of the Franklin Institute. Philadelphia. Edited by 
Thomas P. Jones, M. D. 

In this Journal, Dr. Jones gives a list of Patents granted, some of the Speci- 
fications at length; and remarks upon the patents, with occasional reports 
of patent cases, and communications relating to the subject of Patent rights. 
Traité des Brevets D’Invention, &c. A Treatise concerning 

Patents for Inventions, for Improvements and for Importations, 

[inventions introduced from abroad] followed by an Appendix, 

containing the Laws and regulations enacted in France, an ab- 

stract of the English Legislation ; the Laws of the United States 
and of Spain. By Augustin Charles Renouard, Advocate of the 

Royal Court of Paris. Paris: 1825. 

This is the most elaborate work on patents, that has been published in 


France, which has come to my knowledge. The treatise consists of 417 
pages, 8vo., and the Appendix of 84 pages. It has not, to my knowledge 
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been translated into English. It will be found to be frequently cited in 

the following treatise. 

De La Legislation et de la Jurisprudence, &c. Of the Legis- 
lation and the Jurisprudence concerning Patents for Inventions, 
Improvements and Importations. By Theodore Regnault. Paris: 
1825, 8vo. 

The French Law and Practice of Patents for Inventions, Im- 
provements, and Importations. By A. Perpigna, A. M. L. B., 
Barrister in the Royal Court of Paris, Member of the Society for 
the Encouragement of the Arts, &c. Paris: 18382. 


This is the title of the work in English, published by the author in France. 
It consists of 142 pages, large 8vo., and is a very useful practical treatise 
on the French Patent Laws for English and American inventors, who 
wish to become acquainted with those Laws, for whose use it is particu- 
larly designed. The work has been reprinted in the “ Law Library,” 
published in Philadelphia, and makes a part of the fourth volume of that 
collection. 

Law of Patent Inventions. By Blanc de St. Bonnet. 

Treatise on Patents. By Cochaud. 

The Law of Patents for Inventions, familiarly explained for the 
use of Inventors and Patentees. By W. Carpmael. London: 
1832. Second Edition, 1836. 

The contents of this work are arranged under the following heads, viz. Pa- 
tents, Caveats, Proceedings in taking out Patents, the Specification, the 
Act of 5 and 6 W. IV., c. 83 (1835) and observations upon it, an Analysis 
of, and Remarks upon British Patents, Legal Proceedings upon Patents, 
and Observations upon Patent Laws and the manner of trying Patent 
causes, with a very full Appendix of Forms. It consists of 128 pages, 
large 8vo. The author's remarks upon the application of a principle on 
the subject of a patent, constitute a valuable part of his work. 


Report from the Select Committee, on the Law relating to Pa- 
tents for Inventions, ordered by the House of Commons to be 
printed June 12th, 1829. 


This Report consists of 260 « losely printed pages, folio, of which 160 com- 
prise the statements of twenty different persons, barristers at law, en- 
gineers, manufacturers, and clerks employed in the patent department, 
and persons conversant with the practice of taking out patents, viz. John 
Taylor, Davies Gilbert, John Farey, Mr. Dyer, Mark Isambard Brunel, 
Arthur Aikin, Charles Few, Francis Abbott, William Newton, Moses 
Poole, Joseph Merry, Samuel Morton, Samuel Clegg, John Millington, 
Walter Henry Wyatt, John Macarthy, Benjamin Rotch, John Isaac Haw- 
kins, Arthur Howe Holdsworth, and Thomas Aspinwall. 

The Statements of Mr. John Farey and Mr. Benjamin Rotch are very full 
on the subject of the defects in the British patent law, and the difficulties 
of sustaining a patent in trials at law. The remaining part of the Report 
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is an Appendix furnished by Mr. John Farey, who appears to be thoroughly 
acquainted with the British and other patent laws, and the practice in 
taking out patents, and the trials of patent causes. This Appendix com- 
prises the British legislation on Patents, general and special, down to 1829; 
reports of the most important patent causes in the English courts; and the 
legislation on the same subject in France, the Netherlands, Austria, and 
Spain. The work contains a great body of practical information on patent 
laws and the practice under them.” 


Among the most useful of the works in the foregoing list, are 
Davies’s collection of cases; Godson’s treatise and supple- 
ment; Fessenden’s essay on the law of patents; and the 
report from a select committee of the British House of 
Commons. Davies’s work, however, contains little more than 
a bare collection of cases. Godson’s treatise presents a clear 
and systematic view of the subject, and a generally correct 
analysis of the cases. ‘The supplement contains a reference 
to the decisions of the supreme court of the United States— 
a circumstance worthy of observation, as references to our 
jurisprudence are not often met with in English works. Fes- 
senden’s essay is an American production of moderate merit. 
It is swelled very much by the insertion of the opinions of the 
court in totidem verbis. ‘The length of time since its publica- 
tion had made another work on the subject almost indispensa- 
ble, independent of the inadequacy of Fessenden’s essay to 
supply the proper wants of the profession. ‘The report of 
the select committee of the House of Commons—tike all the 
parliamentary reports—is very useful, containing much that 
is alike interesting to the inventor and the jurist. Such were 
some of the facilities afforded for the study of the law of 
patents, before Mr. Phillips commenced his labors; and such 
are some of the materials out of which the present works have 
been composed. But by far the most important source of in- 
struction on the subject—from which, indeed, more may be drawn 
with relation to it, we unhesitatingly say, than from all else 
except the text of the statutes, upon which the whole super- 
structure stands, are the judgments of Mr. Justice Story. In 
these remarkable productions, the law of patents, in many of 
its most refined relations and practical bearings, is expounded 
with an attractive warmth and a fullness and learning, which at 
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once satisfy the mind. In our country, this branch of jurispru- 
dence may be said, without exaggeration, to have grown up 
under his forming hands; and Mr. Phillips has remarked, in 
the preface to his larger work, that “ it is no injustice to the 
other eminent jurists of the country to say, that this depart- 
ment of law has been more especially indebted to the learning 
and talents of Mr. Justice Story, the records of whose inde- 
fatigable research and luminous expositions will be found in 
many parts of this volume.” 

The law of copy-right has been sometimes considered in 
connexion with that of patents. Mr. Phillips has, however, 
confined himself to the subject of patents. 

That the reader may be enabled to form a more precise idea 
of the works before us, than can be derived from any general 
terms of description or praise, we shall present an outline of 
their subject, following the order of the author, and freely using 
his language. In this way the interesting nature of these 
works, and their scientific execution, will be at once discerned. 
We should remark, that the same order in the treatment of the 
subject is pursued in both works, so far as the smaller work 
goes. ‘This latter, however, being designed for unprofessional 
readers, very properly omits the part in relation to proceedings 
at law. 

A patent is a grant, by the state, of the exclusive privilege 
of making, using, and vending, and authorizing others to make, 
use, and vend, an invention. It is a monopoly of the inven- 
tion. The word is an abbreviation for letters patent, that is 
open (patentes) letters, a phrase applicable to letters or writ- 
ings addressed by the government, or by the sovereign, or at 
least by a superior authority, to individuals, as distinguished 
from proclamations addressed to the whole people. The 
French expression for a patent is brevet d’invention. This 
definition of patents forms the subject of the first chapter. 

In the second chapter, are considered the principles and 
motives of the legislation on patent rights—a subject which 
opens many interesting inquiries. The origin and necessity of 
legislation on this subject are ingeniously traced in the follow- 
ing paragraphs. 
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** Property in an art, process, or method, is not, like most other 
species of personal property, susceptible of exclusive manual pos- 
session, and, therefore, is not of a description to arise in a very 
early and rude state of the laws and jurisprudence of a commu- 
nity ; for though a machine, or a composition of matter, may be 
appropriated by exclusive possession, it is otherwise with the art 
of making the machine, and the method of compounding the 
materials, and these, as will subsequently be shown more particu- 
larly, are the subjects of the discovery, the exclusive right to 
which is granted by a patent. In respect to things that can be 
visibly and exclusively possessed, the producer or first occupier is 
acknowledged, by the laws of nature, to have established his 


right of property by his possession, and the laws then supervene 
to guaranty and protect the right. But the exclusive right to the 


use of a discovery in the arts, must originate in a conventional 
law : the law must be expressly passed, or tacitly recognised, be- 
fore this right of property can exist. The species of property 
arises from improvements in the arts, and itis acknowledged and 
secured only in an improved state of the laws. 

“*M. Renouard, the author of an elaborate French work on pa- 
tents, goes into a particular discussion of the question whether an 
inventor has, by the principles of universal equity, and independ- 
ently of the positive law, an exclusive right to his invention ; and 
he very satisfactorily establishes the conclusion to which every 
mind is constrained to yield assent, that no such natural right ex- 
ists. Indeed, there is no plausible ground whatever on which to 
rest such a right, since the fact of one person being the first in- 
ventor or discoverer, affords no pretence for disfranchising others 
of the right, in their turn, of making and using the same dis- 
covery. 

‘Tf, then, there is no such natural right, the question naturally 
arises, whether the law, granting the exclusive privilege to an 
inventor, is not unjust? whether it does not wrong other persons, 
by depriving them of their natural rights? It undoubtedly does 
take away rights which they would otherwise have, but it does not 
thence follow that it is unjust. It is the effect of many laws to 
take away rights which men would enjoy, if each one existed in 
a state of entire independence of all others, if such a condition 
were possible ; but it does not thence follow that the laws are in- 
jurious to any one, since they give more than an equivalent for 
what they take away. The rights taken from the members of 
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the community generally, are, first, that of discovering or invent- 
ing the same thing, independently of the prior invention, and that 
of using and vending it for a limited time; and, secondly, the 
right of profiting by the prior invention or discovery of another, 
for a limited time.” 


This extract will give the reader an idea of the style in 
which Mr. Phillips has handled his subject. There is a free- 
dom of inquiry couched in the most direct and intelligible lan- 
guage. We are, however, disposed to the opinion, that he bas 
decided too summarily against the exclusive right of an in- 
ventor to the use of his invention, independent of positive law, 
and on principles of universal equity. ‘The right of the in- 
ventor in his invention, of the author in his book, and of the 
designer in his engraving, must all stand on the same ground ; 
since they are all inventors or discoverers, in a greater or less 
degree, of ideas or forms, which have been hitherto unknown. 
The great principle, which lies at the foundation of all pro- 
perty, is prior occupancy. ‘The original title to land, and to 
articles of use, as of the bow and arrows, is derived from occu- 
pancy in the early stages of society, ‘‘ when wild in woods the 
noble savage ran.’ Publicists bave written much on this sub- 
ject, but the clear result of our studies is as above stated. 
Now it cannot be supposed that the inventor or author actually 
creates ideas and forms ; these all proceed from the Almighty ; 
but they call them into existence, or, rather, to the knowledge 
of mankind, first of all men, if we may so say, occupying them 
in the vast region of thought. Adopting, then, the analogy 
derived from tangible property, we see that the author and in- 
ventor have some considerations of universal equity, independ- 
ent of positive law, in their favor. The difficulty arises in the 
application of these to the actual business of life. That such 
exist is attested by the sort of general consent, manifested by 
the legislation on the subject in so many countries. We are 
far from believing, that it would be practicable to protect rights 
like those in question, without the intervention of some posi- 
tive law ; indeed, human experience would seem to have de- 
termined this question in the negative. But we are disposed 
to consider that the legislature, when interfering for purposes 
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of protection, should have recognised the right as a natural 
right, and, of course, immortal and descendible to the future 
generations of the ingenious inventor and author. It has been 
often contended, that there was a perpetual copy-right, or, in 
other words, a copy-right by the general principles of the com- 
mon law, derived from the great fountain of nature ; and dis- 
tinguished judges even have recognised this doctrine. But 
the right of the inventor to a perpetual patent has never been 
urged, and seems to be entirely abandoned. Whether this 
proceeds from the circumstance, that inventors have not had the 
same opportunities to present their case to the world, which 
have been enjoyed by authors, whose pens have so often and so 
feelingly told the tale of sorrow and poverty, which have been 
their lot, we cannot determine. But we feel confident, thet the 
rights of the two are identical, and that whatever principles of 
universal justice or public expediency will support the one, 
will, also, support the other. The author claims a perpetual 
right to print his own works—in other words, to present to the 
public his ideas and researches, through the mechanical media 
of paper and types. ‘The inventor claims a perpetual right to 
make his own machine—in other words, to present to the pub- 
lic his invention, consisting of ideas applied to some physical 
subject. The special subject of protection, in both cases, is the 
thought or idea—presented, however, and preserved by the in- 
strumentality only of certain material substances. The differ- 
ence between the two cases, if any, is one of degree, and not 
of principle. 

Leaving this inquiry, into which we have been unintentionally 
betrayed, and falling again into the current of the present works, 
we come to the consideration of the principles and motives of 
the patent laws, independent of any natural right. ‘These are, 
in the first place, to indemnify inventors for their outlay of time 
and capital ; in the second, to secure to the public the benefit 
of the invention, and stimulate ingenious minds to make im- 
provements ; and, in the third place, toreward the inventors as 
public benefactors, according to the importance of their in- 
ventions. It being determined that the inventor has a just 
claim to remuneration and reward, the next question arises as 
to what kinds of remuneration and reward are practicable and 
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suitable, and the consideration of this forms the subject of the 
third chapter of the works before us. Rewards in money, and 
public grants, have been suggested for this purpose ; but these 
have not been found satisfactory. ‘The encouragement should 
be proffered freely, so as to be attainable without solicitation, 
and without the intervention of influence, power, and great 
names, so that genius may work its way in solitude, borne for- 
ward only by the impulse of its own enthusiasm. For this 
purpose, in the opinion of Mr. Phillips, a limited monopoly, a 
temporary enjoyment of all the advantages of a discovery, is 
not only the most appropriate, but by far the most effectual 
encouragement in a great majority of improvements in the use- 
ful arts. Mr. Phillips expresses the opinion, in the most de- 
cided terms, that the monopoly should be only temporary. 
Upon this we will add nothing to what we have already said. 
The legislation on patent rights in Great Britain, France, 
and the United States forms the subject of the fourth chapter. 
The memorable statute by which monopolies were abolished 
in England (21 James I. cap. 3, 1623,) made an exception of 
existing letters-patent and grants of privilege for the term of 
** one-and-twenty years or under, of the sole working or mak- 
ing of any manner of new manufacture within this realm, to 
the first and true inventor or inventors, so they be not contrary 
to the law, or mischievous to the state, or generally inconven- 
ient,” and, also, an exception of future grants of letters-patent 
for the term of fourteen years or under; and still further, an 
exception of any part, privilege, power, or authority, thereto- 
fore granted, allowed, or comprised, by act of parliament, then 
in force, and so long as the same should remain in force. On 
this exception, carved out of an ancient statute against monopo- 
lies, stands the whole superstructure of the British patent laws. 
The French legislation on this subject, to which Mr. Phillips 
has very properly referred, has its date in 1791, during the agi- 
tation preliminary to the revolution, a century and a half poste- 
rior to the English, and contemporaneously with that of the 
United States, both having borrowed from the English, and 
each adopting to a greater or Jess extent, and expressly enact- 
ing, the construction which had been put upon the English 
statute by the English courts. The legislation of the three 
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countries on this subject, therefore, being parallel and similar, 
and that of one being the model, the leading principles of the 
law, with some exceptions, are common to them all. The ad- 
ministration of these Jaws in each country may accordingly be 
considered a branch of the same system of jurisprudence, and 
the doctrines and precedents of each (for there are precedents 
in the French law) are not merely illustrative of the subject 
in respect to the others, but in some degree mutual authorities. 

The legislation of the United States on this subject origi- 
nates in the provision of the constitution, authorizing congress 
** to promote the progress of science and useful arts, by secur- 
ing, for limited times, to authors and inventors the exclusive 
right of their respective writings and discoveries.” The first 
act of congress was passed under this clause of the constitution 
in 1790. ‘This was superseded and repealed by the act of 
1793. Additional acts were passed in 1800, 1819, and 1832. 
But all these acts were repealed by the act of July 1836, now 
in force. Our space will not allow us to consider minutely its 
contents. Before leaving this part of the subject, we should 
observe that a grave constitutional question has arisen, whether 
a state has still the power of granting monopolies, notwithstand- 
ing the provision of the constitution, giving limited power of 
legislation on patents to congress, and notwithstanding congress 
has used the power thus conferred, by passing laws in pursu- 
ance of it. ‘This question was very much agitated in the state 
of New York, in regard to the exclusive privilege of steam 
navigation, granted, in that state, to Livingston and Fulton. 
This case (Gibbons v. Ogden, 9 Wheat. R. 1), was decided 
in the Supreme Court of the United States, yet as the decision 
turned upon a construction of the acts of congress relating to 
trade, the general question still remains undecided by the tri- 
bunal of the last resort, how far the several States can grant 
patents or exclusive privileges, or whether they can grant 
any, consistently with the constitution and laws of the United 
States. 

The character and spirit of the Jurisprudence upon patent 
rights are considered in the fifth chapter. In England, until 
lately, patents have been construed with great iliiberality, par- 
ticularly under the iron administration of Lord Kenyon. This 
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circumstance, in connexion with the enormous tax and charges 
upon patentees, has prevented all but men of ample fortune in 
England, from running the hazard of speculating in this species 
of property. In the United States the jurisprudence of this 
subject has in general been marked by more broad and liberal 
views. Mr. Justice Story has expressly declared, that the course 
of the American courts is to construe patents fairly and liberally, 
and not to subject them to any over-nice and critical refine- 
ments ; that the object is to ascertain what, from the fair scope 
of the words, is the nature and extent of the invention claimed 
by the party, and when the nature and extent of the claim are 
apparent, not to fritter avay his rights upon formal and subtle 
objections of a purely technical character. This view, we 
think, as sound as it is forcible. 

These preliminary matters being despatched, we are brought 
directly to the consideration of the practical bearings of the 
subject. And here we are met on the threshold by the inquiry, 
what party is entitled to a patent for any particular invention, 
and what persons in general are permitted to take out patents ? 
In England the character of an inventor may be obtained by a 
person in three ways; by bringing with him and publishing to 
his countrymen the productions of the genius of foreigners ; by 
publishing what others, as well as himself, have found out at 
home ; or by publishing what he himself has discovered. The 
doctrine of the English jurisprudence, as to the right of the im- 
porters of an art or machjne, has been expressly incorporated 
into the French law. ‘The law of the United States, however, 
does not give the right to take out a patent to one, who merely 
introduces a foreign invention, but, on the other hand, limits it 
to the original inventor, who must make oath that he verily 
believes that he is the true inventor. ‘This subject, embracing 
the considerations with regard to joint and sole patentees, 
assignees by assignment anterior to the patent, heirs or repre- 
sentatives of the patentee, aliens, personal disabilities, and mi- 
nors, is treated of in the sixth chapter. 

The seventh chapter relates to the subjects of patents, and 
forms a considerable portion of the whole work. And here 
the first subdivision is with regard to the kinds of subjects pa- 
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tentable. The expressions, by which these have been defined 
and described, are, first, those used in the Jaws, viz., invention, 
discovery, manufacture, art, machine, composition of matter, 
and, secondly, others used in the decided cases, viz., a method, 
principle, application of a principle, process, effect, result, pro- 
duct, device, and combination. It will be observed, that many 
of these expressions are analogous in signification, and are mu- 
tually blended and implicated together in their meaning ; but 
the author has examined them all successively, so as entirely 
to exhaust this extensive portion of the subject. The defi- 
nitions of manufacture, method, process, principle, application 
of a principle, effect, result, and product, as denoting subjects 
of patents, are passed in review, and lead to much nice inquiry 
into which we forbear to enter. ‘The act of congress, in de- 
scribing the subjects of patents, uses the term art, which, if 
taken in its broadest sense, is, like all others, much too compre- 
hensive, but it serves well to show what is not a proper sub- 
ject of monopoly, in contrast with science. A science is not 
the subject of a patent, and for the same reason a mere theory, 
scientific axiom, or principle, or abstract proposition, or truth, 
is not so. And the claim of the inventor arises only on the 
practical application of a theory, or abstract truth, or elemen- 
tary property in some art, process, or method, which he has 
invented and put in practice, or some machine, or apparatus, 
or composition of matter, which he has actually made. The 
subject of a patent must be something that has been reduced 
to practice ; it is not enough that it is merely practicable or 
possible. 

The use of ordinary and known materials cannot be mo- 
nopolized by patent ; nor can such as naturally exist, whether 
known or not ; for the discovery of a new elementary substance, 
or material, by analysis, or otherwise, does not give a right of 
a monopoly over it. A patent, however, may be claimed for 
a new composition of matter, or a new combination. And it 
is no objection, that all the ingredients, which form the one, 
were known and in use ; it is enough that the compound is new. 
So, in the latter case, proof that the machines, or any part of 
their structure, existed before, forms no objection to the patent, 
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unless the combination has existed before, for the reason that 
the inventor is limited to the combination. 

By the act of congress improvements are expressly made 
patentable ; but they are so in England on grounds of con- 
struction only. Under this head two material questions arise : 
first, whether a thing is new, or the improvement merely of 
what was known before ; and, secondly, where the alleged in- 
vention is described to be an improvement merely, whether it 
is a substantial material improvement, or only a change in form. 

It is but an application of a very general principle of law, 
when we say that an invention, to be patentable, must be law- 
ful, as well as new. A very ingenious instrument is said to 
have been invented by a London pickpocket, to facilitate the 
practice of his profession, of which he made the first experi- 
ment, and successfully, upon the artist by whom it was manu- 
factured. It is evident that this could not be a subject of a 
patent. Our law, also, requires that the invention should be 
useful, that is, that it should not be frivolous or injurious to the 
well-being, good policy, or sound morals of society. Whether, 
however, frivolous inventions are rejected by the law has been 
sometimes a matter of question. Another requisite is, that the 
invention be vendible—in other words, that the thing patented, 
or its products or results, must be of a vendible character or de- 
scription, or such as can be the subjeet of a sale. 

It is, of course, an essential requisite that the invention shall 
benew. ‘This is expressly provided in the English and Ameri- 
can statutes on this subject. ‘The very terms invention and 
discovery \wnport, in their general and most obvious signification, 
that the thing discovered or invented is new to the inventor. 
But it is not so distinctly and necessarily implied in those terms 
how far it must be new to other persons, as to exclude all doubt, 
since an invention inay be new to the inventor, which is fa- 
miliar to many others; or it may be new in his neighborhood, 
and well known in other parts of the country ; or it may be 
new in his own country, while it is in familiar use abroad, 
This topic is pursued at considerable length, and with great 
ingenaity, by the author, and forms one of the most important 
and practically useful portions of the book, to which we par- 


ticularly recommend the attention of the reader. Growing 
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out of this topic, and closely connected with it is the subject 
of previous publication; and the effect of this upon a subse- 
quent patent depends upon the consideration, whether the pre- 
vious publication has been reduced to practice. ‘The law is 
the same in this respect in England and the United States, and 
it makes no difference, whether the description or suggestion is 
by the inventor himself, or by another, and whether the know- 
ledge of the inventor be derived from the invention of a sub- 
sequent patentee, or from the invention of some other person ; 
for, from whatever source it is derived, it will not, as long as it 
is not reduced to practice, defeat a subsequent patent. 

Under the English patent law, a monopoly may be enjoyed 
of the ‘‘ sole working or making of any manner of new manu- 
facture within this realm,’ which has been construed to ex- 
tend, not only to inventions originally made in England and 
not known elsewhere, but also to inventions made abroad and 
introduced into England, since such inventions were considered 
to come within the conditions of the exception, because they 
were new in England. This construction arose out of the 
practice of granting patents at the common law for imported 
inventions. But the American patent law expressly excludes 
any such construction. And it has been uniformly held that 
there is no difference, as to the effect on a patent in our country, 
whether a previous invention and publication took place in the 
United States or abroad. 

The effect of delay to take out a patent forms an interesting 
point of inquiry. ‘The presumption may very naturally arise, 
from a neglect to take out a patent, that the inventor has aban- 
doned his invention. And the courts have held that he may 
forfeit his title to the privilege offered by the law, there being 
nothing in the phraseology of the law that forbids them to con- 
strue unreasonable delay into a forfeiture. When the inventor 
cannot account for the delay upon reasons that are consistent 
with the object and principles of the patent laws, there seems 
to be a very strong ground for holding that he abandons his 
privilege. ‘This topic is pursued at considerable length by Mr. 
Phillips. 

The seventh chapter contains an abstract of some sections 
of the patent law of the United States, with reference to certain 
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practical proceedings in taking out a patent, particularly in cases 
of interfering applications. 

It is a well-settled doctrine, that divers valid patents cannot 
be taken out for the same invention, whether by the same or 
by different patentees. But an invention of a combination, 
and that of a part or the whole of the things combined, may 
be joined in the same patent. The doctrine is equally clear 
that different, distinct and independent inventions cannot be 
joined in the same patent. In connexion herewith is the 
question, whether a patent may be taken out for a part of a 
machine. ‘These various considerations form the subject of 
the ninth chapter. 

Having considered what party is entitled to a patent and what 
subjects of invention and discovery are patentable, and what 
things may be joined or separated, we should be glad to pass, if 
space and time did not fail us, in company with our author, to the 
interesting practical inquiries, as to the mode of taking out a pa- 
tent, and what steps and forms are necessary in order to secure 
the exclusive privilege granted by the patent acts. The princi- 
pal subjects considered under this head are the specification, the 
drawings, models and specimens, the oath of the inventor, the 
petition, the payment of the tax or fee, the reference to arbi- 
tration in case of interfering claims, the letters-patent, the ex- 
amination of the letter by the attorney general, and his certifi- 
cate. It is important, in this connexion, to notice the different 
modes of granting patents in England and the United States, 
and, as consequent upon this difference, a diversity in the rules 
of construction of patents. In England the patent is granted 
before the specification is made, a certain time being allowed 
by the patent for enrolling the specification. In the United 
States the specification is drawn up before the patent is granted, 
and is referred to in the patent, as “a part of these presents.” 
This part of the subject comes up in the tenth chapter. 

The eleventh chapter embraces a very full and practical 
view of the leading objects and requisites of the specification. 
There are two objects in view in making a specification. In 
the first place, so to describe the invention, that every person 
may know what the patentee claims, and be able to distinguish 
what may be an infringement. In the second place, to give 
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the public the advantage of the invention after the expiration 
of the patent. Now, in order that this advantage may be 
realized, the invention must be so described in the specifica- 
tion, that one acquainted with the art or manufacture, to which 
it relates, or with which it is most nearly connected, may not 
only understand the invention, but be able, by following the 
directions given in the specification, with the assistance of the 
drawings, to construct the machine or perform the process, 
which is the subject of the patent. The importance of this 
portion of the present works, to all persons, whether profes- 
sional or not, who undertake to draw specifications, cannot be 
exaggerated. Many valuable inventions have been shipwrecked 
and utterly lost through some defect in the specification. ‘The 
subject is reviewed by Mr. Phillips in sections under the fol- 
lowing titles ; leading objects in the specification—distinction 
between English and American patents as to the specification 
—general requisites of the specification—known processes, 
methods and machinery need not be described+—the specifica- 
tion is addressed to artists and uses technical terms—it must be 
true and must not mislead—it must be full, clear and exact— 
what is claimed as new must be distinguished from what is old 
—it must appear what is claimed as new—the inventor must 
not claim too much—the specification must direct how to make, 
and describe the best way known to the inventor of making, 
the article—reference in the specification to drawings—conse- 
quences of a defect in the specification. 

Thus far we have followed our author through the different 
inquiries which his subject opened. But our space admonishes 
us that we must come to a close, with only a bare allusion to 
the interesting contents of the remaining chapters. ‘The fol- 
lowing titles will sufficiently indicate the great practical im- 
portance of this part of the work ;—the signing of the specifi- 
cation—attestation—oath—delivery of drawings, models and 
specimens—petition—fees—proceedings in issuing patents— 
duration, surrender, renewal and prolongation of patents—pro- 
perty in patents and in unpatented secrets—assignment and 
agreement to assign—infringement—jurisdiction of patents— 
action at law for an infringement—evidence in an aetion for an 
infringement—law and fact, or the respective provinces of the 
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court and jury in patent cases—damages—effect of a judg- 
ment—injurction—proceedings for the repeal of patents. The 
appendix contains the patent acts of the United States, both 
obsolete and in foree—the British patent acts—the patent 
laws of France, the Netherlands, and of Austria—the form of 
a specification and of the attestation to the drawings—the form 
of the oath, petition and patent, also a declaration in case for 
the infringement of a patent. In the Inventor’s Guide, which 
is intended for artists and not for professional persons, several 
of the latter titles are omitted, as having no interest, except for 
those immediately concerned in the business of law. 

In conclusion, we most cordially recommend both of these 
works to the profession and the public. C.S. 





ART. V.—LAW AND LITERATURE. 

Miscellaneous Thoughts on Men, Manners and Things. By 

Antuony Groumster, of Grumbleton Hall, Esquire. Bal- 

timore; published by Coale & Co. 1837. pp. 374. 

Coenizance of a work like the present would hardly seem 
to fall within the limited jurisdiction of a Law Journal, unless 
the person of the author gave a jurisdiction which could not be 
founded on the subject-matter. When we mention David 
Hoffinan, Esq., the able and accomplished author of the 
Course of Legal Study, as the party now in court, all doubt 
must cease with regard to the present extension of our critical 
cognizance. In England we have the brilliant example of 
Serjeant Talfourd, who, amidst the numerous calls of an ardu- 
ous profession, with added parliamentary duties, has kept alive 
an exalted taste for literature, and produced works, in this 
more genial department, which the world will not willingly let 
die. In our country, we take pleasure in adding Mr. Hoff- 
man’s name to the list of those, who, while serving at the 
highest altars of Themis, have found time to sacrifice to the 
Muses. The present volume is a most agreeable and instruct- 
ive collection of thoughts on men, manners and things, ex- 
pressed in choice and polished words, and well calculated to 
mitigate the hardy skepticism and radicalism, which have so 
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strongly tempered our present age and community. The por- 
tions on the judiciary (pp. 213—216), and on the legal pro- 
fession (pp. 322—327) will be very interesting to the lawyer. 
The whole volume we commend, in the fullest manner, to the 
candid attention of the reader. With greater space we should 
venture stronger terms of praise; but we feel persuaded that 
the reputation of the distinguished author will challenge for 
this little book, a notice far beyond the influence of our humble 
page. 

Having already assumed jurisdiction of the Jearned author 
for one purpose, we shal] take advantage of his present persona 
standi in judicto, and, by a sort of ac etiam process, open some 
further matters with regard to him. We avail ourselves of the 
present opportunity to renew our testimony to the great merit 
and usefulness of Mr. Hoffinan’s legal works. On former 
occasions, the Legal Outlines and Course of Legal Study 
have both been fully examined and commended in the pages 
of this Journal. ‘To the latter work, we take pleasure and 
pride in acknowledging our early and constant obligation ; and 
we should not do our duty to the profession, particulaily to the 
student, if we moderated our language. Mr. Hoffman is a 
benefactor of his profession. More than all others, he has 
contiibuted to elevate its standard of learning and morals, to 
encourage the young aspirant for its honorable rewards, and, as 
a consequence, to extend its just influence in the community. 
The practiser, absorbed in the daily calls of business, and the 
young student, for whom “the gladsome light of jurispru- 
dence” is now shining forth, may both derive aid, direction 
and encouragement from this work. There is no single work 
in the whole range of the law, which, with so much interest, 
imparts so much good. If the student can afford to buy but a 
single book, let it be Hoffman’s Course of Legal Study, which 
in itself is a small library, besides being a key to a large one. 
If we lived in an age, when learning was its own exceeding 
great reward, and a coatless scholar could hope to encounter 
with composure the stare of the world, we should be disposed 
to repeat, of this work, what the great Cujas said of Paul de 
Castro; Qui non habet Paulum de Castro, tunicam vendat, et 
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| COMMON LAW. 





ACCOUNT STATED. 
A. kept cash with B., a banker, and the balances to his credit 
} were stated from time to time in a pass-book. A became a lu- 
natic, but the account continued to be kept with his family, 
and in the pass-book, the entries in which were in B.’s hand- 
writing, a balance was stated to the credit of A.: Held, that 
this was not evidence to support a count on an account stated 
with A., in an action brought by his representative against B., 
to recover the amount of such balance. Tarbuck v. Bispham, 
2M. & W. 2. 
; ACTION ON THE CASE. 
( Liability of next neighbor.) Declaration stated, that the plain- 
. tiffs were possessed of a vault adjoining certain walls, and which 
was of right supported in part by parts of the adjoining wall ; 
that the plaintiffs were of right entitled that their vaults should 
be so supported and that there were foundations belonging to 
the vault which the plaintiffs ought to enjoy : yet the defendant 
wrongfully removed the wall adjoining the plaintiffs’ vault, with- 
out taking proper precautions to support it, and wrongfully dis- 
turbed the foundations, without taking precautions to prevent 
| VOL. XVIII.—NO. XXXV. ll 
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them from giving way ; per quod the plaintiffs’ vault was dam- 
aged by the fall of some materials, which otherwise would not 
have hurt it, and special loss ensued. Held, that the declara- 
tion disclosed a sufficient right of action. (9 B. & C. 725; 
5 B. & Ald. 837; 2 C.& J.20; 1C., M. & R. 254; 3B. 
& Ad. 871; 1 Ad. & Ell. 493.) Trower v. Chadwick, 3 
Bing. N. C. 334. 

AFFIDAVIT. 

1. It is no objection to an affidavit used in opposing a motion, 
that it has been sworn after the day on which the rule was due, 
if it were sworn before cause actually shown. (1 Chit. Rep. 
27, 136; 2D. P. C. 391.) Graham v. Beaumont, 5 D. P. C. 
49. 

2. An affidavit cannot be made use of if altered after it is sworn. 
Wright v. Skinner, 5 D. P. C. 92. 

ARBITRATION. 

(Enlargement of time— Appointment of third arbitrator.) Where 
a cause was referred to two arbitrators, with power to them to 
appoint a third, the award to be made by a day named, or such 
other day as they or any two of them should appoint, and the 
two originally named enlarged the time for making the award 
before they appointed the third : Held, that this was an invalid 
enlargement, and that the award made by the three could not 
be enforced by attachment. Reade v. Dutton, 2 M. & W. 69. 

ASSUMPSIT. 

( Consideration.) Semble, that a declaration in assumpsit stating 
that the plaintiff, being about to proceed to N., paid money to 
the defendants in London, that they might cause it to be paid 
to him at N. ona certain day ; that the defendants received the 
money for that purpose from the plaintiff; and that thereupon 
afterwards, in consideration of the premises, the defendants 
promised to cause the money to be paid to the plaintiff at N., 
discloses a sufficient consideration for the promise. (Cro. Jac 
667.) Shillibeer v. Glyn, 2 M. & W. 143. 

ATTORNEY. 

(Breach of duty by disclosure of client’s title.) An attorney, em- 
ployed to raise money on mortgage for the plaintiff, disclosed to 
the proposed lender certain defects in the mortgagor’s title, 
whereby he was subjected to divers actions at the suit of the 
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proposed lender, was delayed in obtaining the money, and was 
compelled to pay a higher rate of interest: Held, that this was 
a breach of duty for which the attorney was liable to an action, 
although before his retainer by the mortgagor he had been the 
attorney of the proposed lender. (Com. Dig. Deceit, A. 5; 19 
Ves. 261.) Taylor v. Blacklow, 3 Bingh. N. C. 235. 

BILL OF EXCHANGE. 

1. (Notice of dishonor—Title of indorsee.) Where a foreign 
bill of exchange is presented for acceptance and refused, and 
protested for non-acceptance, a letter to the drawer stating the 
presentment, refusal, and protest, but not containing a copy of 
the protest, is a sufficient notice to charge the drawer. 

Where a bill which has been lost or fraudulently obtained, 
subsequently comes into the possession of a holder for value, he 
is entitled to recover upon it, unless he took it under such cir- 
cumstances as to show mala fides on his part. Even gross neg- 
ligence on his part is not sufficient to impeach his title. Good- 
man v. Harvey, 6 N. & M. 372. 

2. (Notice of dishonor.) A bill of exchange, indorsed in blank, 
was left by the indorsee at the office of R., an attorney, to be 
presented by him. On being presented by R., it was dishon- 
ored. R. wrote to the drawer on the following day, describing 
the bill, and stating that it was dishonored, and subscribed his 
name and residence to the letter: Held, a sufficient notice of 
dishonor, though he did not state on whose behalf he applied, 
or where the bill was lying. Woodthorpe v. Lawes, 2 M. & 
W. 109. 

BOND. 

(Illegal condition.) To debt on bond, the defendant pleaded 
that the bond was given in pursuance of a corrupt agreement 
that the defendant should serve the obligee as an apprentice to 
the business of surgeon, apothecary, and man-midwife, for two 
years ; and that the agreement should be ante-dated to make it 
appear he had served five years, in order that by such corrupt 
contrivance he might be admitted to his examination for the 
business of an apothecary at the end of two years, instead of 
five, as required by statute. A verdict having been found for 
the defendant, the Court refused to enter judgment for the 
plaintiff non obstante veredicto on the ground that it appeared 
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to be the object of the parties to enable the defendant to prac- 
tise as a surgeon also, and that a five years’ apprenticeship was 
required for the business of a surgeon ; and also that it was not 
open to the defendant to object to the legality of his own bond. 
Prole v. Wiggins, 3 Bingh. N. C. 230. 

CARRIER. 

1. (Contract of keeper of booking-office.) The contract entered 
into by the keeper of a booking-office, who takes in parcels to 
be forwarded by carriers, is only to deliver safely to a carrier. 
Proof, therefore, that a parcel delivered to him failed to reach 
its ultimate destination, is not of itself sufficient to charge him 
Gilbart v. Dale, 1 N. & P. 22. 

2. Where the plaintiff gave a parcel, directed to IF. in London, to 
a carrier at B., who drove a mail-cart between B. and M., and 
the carrier booked it at M., at an inn where the defendant’s 
coach stopped to take in parcels, and received the carriage for 
it from the innkeeper, who was in the habit of booking parcels 
for the defendant’s coach; and the innkeeper did book this 
parcel to London, and delivered it to the coachman of the de- 
fendants : Held, that the carrier was the agent of the plaintiff, 
and the innkeeper the servant of the coach proprietors, and 
that therefore the plaintiff might recover damages from the lat- 
ter for the loss of the parcel. Syms v. Chaplin, 1 N. & P. 129. 

COMPENSATION. 

1. (Under Railway Act.) A lessee, who had expended large 
sums upon the demised premises, under a reasonable expecta- 
tion of a renewal of his lease, was held not therefore to be en- 
titled to compensation in respect of such improvements, where 
the land was taken from him by a railway company, under a 
statute directing compensation to be paid to the owners and 
occupiers of land through, under, in, or upon which the works 
thereby authorized should be made, for the value of such land, 
and also for the damages sustained by them in making such 
works. The King v. Liverpool and Manchester Railway 
Company, 6 N. & M. 186. 

2. Where, by a local act, trustees were empowered to take and 
use lands, &c., for the purpose of making a road, ‘‘ making or 
tendering satisfaction to the owners or proprietors of all private 
lands, &c., so taken and used, for the same, or any loss or 
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damage they might sustain thereby:” Held, that satisfaction 
must be made by the trustees, not to the owners of the inheri- 
tance only, but to all persons having any estate or interest in 
the land, who might sustain loss or damage by reason of the 
lands being taken and used. Lister v. Lobley,6 N. & M. 340. 

CUSTOM. 

A custom for public warehouse keepers in London to have a gen- 
eral lien on all goods from time to time housed in their ware- 
houses, for and in the name of the merchants or other persons 
by whom such public warehouse keepers are employed, for all 
moneys or any balance thereof due from such merchants or 
other persons to such warehouse keepers, for expenses incurred 
by such warehouse keepers about goods consigned from abroad, 
was held void. (3 Bos. & P. 42; 7 East. 224; 1 W. BI. 413; 
5 B. & Ald. 359; 1 Esp. 109; 3 Esp. 81.) Leuckhart v. 
Cooper, 3 Bingh. N. C. 99. 

DEVISE. 

1. A testator by his will devised different estates, consisting of 
houses and land, to different devisees, (some of whom were of 
his own name,) to some in fee, and to others for life only; and 
by a residuary clause, devised all the rest, residue, and remain- 
der of his messuages, land, &c., not therein before disposed of, 
to his wife, her heirs, executors, administrators, and assigns 
for ever. The following clauses were added by the testator, 
immediately before executing the will—‘‘ I do further give to 
my wife, this house wherein I now live ; also the cottage, and 
all the building, cattle, and every thing belonging to me in and 
about this house.’’—‘‘I also entail my land to the Spencers’ 
male heir so long as one shall remain.” The testator’s own 
name was Spencer: Held, that the devise to the wife of the 
residue was not affected by the subsequent specific devise, or 
by the devise to the Spencers’ male heir ; that the devise of the 
residue, and the specific devise to the wife, were not inconsist- 
ent, and might both stand together; and that the clause as to 
the entail, was either unintelligible, or inapplicable to the pro- 
perty devised to the wife. Doe d. Spencer v. Pedley, 1 M. & 
W. 662. 

2. ( When legal estate in trustees—Patent and latent ambiguity.) 
A testator, by will dated in March, 1807, devised to trustees 
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(not using words of inheritance) all his lands in B., on trust to 
permit his wife to enjoy them for her life, and after her decease, 
on trust out of the rents and profits to pay his brother an annu- 
ity of 10/. for five years, if he should so long live. The testa- 
tor then devised a house to John Gord, the son of George Gord ; 
another to George Gord, the son of George Gord ; and a third 
(after the expiration of certain life estates) to George Gord the 
son of Gord. He bequeathed also legacies amounting in the 
whole 65/., George Gord and John Gord, the sons of George 
Gord, being two of the legatees, the legacies to be paid by the 
trustees when the legatees should attain the age of twenty-one 
years ; and he appointed his wife sole executrix: Held, that 
evidence of the testator’s declarations was admissible to show 
that he intended that the house devised to “ George, the son of 
Gord,” should go to George, the son of George Gord: Held, 
also, that the trustees took a chattel interest in the devised 
lands, either until the legacies were paid, or until the legatees 
had all attained twenty-one. Doe d. Gord v. Needs, 2 M. & 
W. 129. 

ESTOPPEL. 

The tenant (in a writ of dower) took lands from the assignees of 
the demandant’s husband, by a deed which described them as 
freehold : Held, that he was not thereby estopped to prove them 
to be leasehold. Gaunt v. Wenman, 3 Bingh. N. C. 69. 

EVIDENCE. 

1. (To vary written contract by parol—Sale by auction.) A 
written document from which a particular contract would in 
ordinary cases be implied, may be shown by parol to have been 
made under circumstances which exclude such implication. 
Therefore, in an action for goods sold at an auction, evidence 
of prior declarations by the plaintiff, that the defendant was 
entitled to a legacy of 100/., and that she might buy to that 
amount and set it off against her legacy, is admissible for the 
defendant. 

The presumption that a party, by bidding at an auction, au- 
thorizes the auctioneer to bind him by a contract as a purchaser, 
on the terms of the conditions of sale, may be rebutted by parol 
evidenee of prior communications between the parties. Bart- 


lett v. Parnell, 6 N. & M. 299. 
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2. (Of handwriting by comparison.) Evidence of handwriting 
by comparison is inadmissible, except either where the writing 
acknowledged to be genuine is already in evidence in the 
cause, or the disputed writing is an ancient document. (1 C. 
& J. 47; 1 Esp. 351; 1 M. & R. 133.) Doe d. Perry v. 
Newton, 1 N. & P. 1. 

3. (Declarations of party deceased.) In trover for a watch, the 
defendant pleaded that it was not the property of the plaintiff ; 
and proved that it had been in his, the defendant’s possession 
for four years previous to the death of a former owner; and he 
put in evidence also letters of administration granted to him of 
effects of such former owner: Held, that the declarations of 
that owner were evidence against him. (1 Taunt. 141.) 
Smith v. Smith, 3 Bingh. N. C. 29. 

EXECUTOR AND ADMINISTRATOR. 

(Scire facias by executors.) In sci. fa. by executors to revive a 
judgment obtained by the testator, all who are named execu- 
tors in the will may join, though one only have proved it ; since 
executors derive their title from the will, and not from the pro- 
bate. (Com. Dig. Pleader, (2 D. 1); Bro. Abr. Executor, pl. 
37; 1 Salk. 3; 1 Moo. & M. 362.) Scott v. Briant,6 N. & 
M. 381. 

FIXTURES. 

Where a tenant removed the soil of the demised land, and placed 
therein stone staddles, in some places with a brick foundation, 
and erected on the staddles a thatched wooden barn, which 
was kept in its place on the staddles by the pressure of the 
superincumbent weight alone: Held, that he might maintain 
trover for the woodwork and thatch. (3 East, 38; Bull. N. P. 
34; 2 East, 88; 2 B. & Ald. 165; 1 B. & Adol. 161.) Wans- 
brough v. Maton, 6 N. & M. 367. 

GAMING. 

An agreement whereby the defendant sold the plaintiff a horse 
for 200/. if he trotted eighteen miles within the hour, but for 
Is. if he failed to do so; Held illegal and void. Brogden v. 
Marriott, 3 Bingh. N. C. 88. 

HUSBAND AND WIFE. 

(Liability of married woman on her contracts—Pleading.) To 
a declaration in assumpsit for goods sold and delivered, the de- 








128 Digest of English Cases. [Oct. 


fendant pleaded her coverture. The plaintiff replied, that the 
husband was an alien, and never was within this kingdom ; 
that the causes of action accrued to the plaintiff, and the pro- 
mise was made by the defendant, within the realm of England, 
while she lived separate and apart from her husband as a single 
woman, and that the plaintiff did not give any credit to the 
husband, but contracted with the defendant as a feme sole, on 
her own credit and responsibility ; and that she made the pro- 
mise in the declaration mentioned as such feme sole. Rejoin- 
der, that the husband was not an alien, nor did the causes of 
action accrue to the plaintiff, nor was the promise made by the 
defendant, while she lived separate and apart from her bus- 
band as a single woman; nor did the plaintiff contract with the 
defendant as a feme sole, and on her own credit and responsi- 
bility, nor did she make the promise in the declaration men- 
tioned, in manner and form, &c., on which issue was joined : 
Held, that on this issue the plaintiff was bound to prove that 
the defendant represented herself to the plaintiff as a feme sole, 
or that he dealt with her believing her to be such. 

Held, also, that evidence of the defendant’s dealings with 
other tradesmen, to whom it was alleged she had held herself 
out as a single woman, was not admissible, unless her repre- 
Sentations to them were so made as to come to the plaintiff's 


knowledge. Barden vy. Mary de Keverberg, 2 M. & W. 61. 
LIBEL. 


(Privileged communication.) Communications made by one 
member of a charitable association to another, reflecting on the 
conduct of the medical attendant of the establishment, are not 
privileged. Martin v. Strong, 2 M. & W. 29. 


LIMITATIONS, STATUTE OF. 


An action of assumpsit for unliquidated damages is within the 
saving clause (s. 7) of the 21 Jac. 1,c. 16. Therefore such 
action, accruing while the plaintiff is in prison, may be brought 
at any time within six years from the first time of his being at 
large ; or it may be commenced while he continues in prison, 
or before his enlargement, although more than six years after 
the cause of action accrued. (2 Saund. 120; 2 Mod. 72.) 
Piggott v. Rush,6 N. & M. 376. 
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MONEY HAD AND RECEIVED. 


1. 


Money had and received is not maintainable against the bailee of 
a bill of exchange not due at the time of action brought, which 
he has wrongfully deposited with his own bankers, although he 
has obtained money on the joint credit of that and other bills. 


(1 Stark. N. P. C. 132.) Atkins v. Owen, 6 N. & M. 309. 


. Where a party makes a claim upon another which he knows to 


be unfounded, and arrests him for the amount of such claim, and 
the party arrested pays a portion of the amount absolutely, in 
order to obtain his discharge, and engages to put in bail for the 
remainder, the sum so paid may be recovered back in an action 
for money had and received. Duke de Cadaval v. Collins, 6 
N. & M. 324. 

If A. remits money to B. to pay C., and B. promises C. to pay 
it to him, C. can sue B. for it, as for money had and received 
to his use. Lilly v. Hays, 1 N. & P. 26. 


PARENT AND CHILD. 
A father is entitled at law to the custody of his legitimate chil- 


dren, to the exclusion of their mother, though they be within 
the age of nurture. And when they are in the mother’s custo- 
dy, the Court will compel her to deliver them to the custody of 
the father, unless it appear to the Court that they will thereby 
be improperly restrained, or their morals contaminated. The 
fact of the father’s having formed an adulterous connexion is 
not of itself sufficient to warrant the Court in refusing to enforce 
his right to his custody of the children. (5 East, 221; 3 Burr. 
1434; 2 Stra. 982; 1 Dowl. P. C. 81.) . R. v. Greenhill, 6 
N. & M. 244. 


POWER. 
(Execution and proof of power of appointment.) A power-of ap- 


pointment, to be executed by a will signed, sealed, and pub- 
lished, by the donee, in the presence of, and attested by, three 
witnesses, is well executed by a will to which the attestation is 
simply, “ witness, A., B., and C.,” it being stated in the body 
of the will that the testator publishes and declares it to be his 
will, and the instrument concluding thus—“ In witness whereof 
I have to this my last will set my hand and seal ’’—a signature 
and seal appearing thereto. (11 Ves. 467; 1C. & M. 175; 
7 Taunt. 355 ; 2 Sim. & St. 37; 4 Taunt. 213; 17 Ves. 454; 








130 Digest of English Cases. [Oct. 


6 Taunt. 402; 2M. & S. 576; 3 M. & S. 572.) And such 
an instrument, when thirty years’ old, proves itself. Doe d. 
Spilsbury v. Burdett, 6 N. & M. 259; and see Buller v. Burt, 
ib. 281. 


PROMISSORY NOTE. 


rw) 


(Joint and several, how discharged.) The holder of a joint 
and several promissory note of A. and B., by discharging A., 
discharges B. also. 

The holder of two such notes, one of which only was due, 
received from A. a sum exceeding the amount of the note 
which was due, and exceeding A.’s moiety of the two sums for 
which he was liable on both notes ; and gave up the note that 
was due, and erased A.’s name from the other note: Held, 
that thereby both A. and B. were discharged. (1 Bos. & P. 
630; 6 Ves, 808.) Nicolson v. Revell, 6 N. & M. 192. 


. An instrument in the following form: ‘‘ On demand, I promise 


to pay to A. B., or order, 120/., with lawful interest for the same, 
for value received ; and I have deposited in his hands title- 
deeds to lands purchased from the devisees of W. T., as a 
collateral security for the same.” Held to be a promissory 
note assignable under the statute of Anne. Wise v. Charlton, 


6 N. & M. 364. 


. (Trover for stolen note.) A promissory note delivered by the 


defendant to the plaintiff, payable to the plaintiff’s order, was 
stolen from the plaintiff by his clerk, who, after foging the 
plaintiff’s indorsement, obtained payment from the defendant’s 
banker: the banker handed the note over to the defendant : 
Held, that the plaintiff was entitled to recover the amount from 
the defendant in an action of trover, although six weeks had 
elapsed before the plaintiff discovered and gave the defendant 
notice of the loss of the note. Johnson v. Windle, 3 Bing. N. 
C. 225. 


REPLEVIN. 


(Insufficient sureties.) In case against the sheriff for taking in- 


sufficient sureties to a replevin bond, the plaintiff cannot recover 
damages beyond the penalty in the bond. Jeffery v. Bastard, 
6 N. & M. 303. 


SHIPPING. 
(Lien of owner on cargo.) The plaintiff, a ship-owner, agreed by 





PEE 








1837.] Digest of English Cases. 131 


charter-party with G. to convey a cargo to Calcutta, and to de- 
liver a return cargo at the East India docks in London, for a 
freight of 14/. a ton on the ship’s tonnage; the last payment 
thereof to be made by bills at four months, on the arrival of the 
ship in the Thames. G., by his agents, put on board goods at 
Calcutta, and consigned them to the defendants, who were 
aware of the existence of the charter-party. The plaintiff’s 
captain signed a bill of lading, by which freight was expressed 
to have been paid by bills on London: Held, that notwithstand- 
ing the terms of the bill of lading, the plaintiff had, even as 
against the defendants, the consignees, a lien on the goods for 
the hire of the ship due under the charter-party. (Saville v. 
Campion, 2 B. & Ald. 503; 2 B. & B. 410; 2 Marsh. 339; 
4B. & Ald. 630.) Campion v. Colvin, 3 Bingh. N. C. 17. 

SLANDER OF TITLE. 

The plaintiff was possessed of certain shares in a silver mine, 
touching which shares certain claimants had filed a bill in 
Chancery, to which the plaintiff had demurred: Held, that 
without alleging special damage, the plaintiff could not sue the 
defendant for falsely publishing that the demurrer had been 
overruled ; that the prayer of the petition (for the appointment 
of a receiver) had been granted ; and that persons duly author- 
ized had arrived at the mine. (Sir W. Jones, 196; Cro. Jac. 
484; Keb. 153; Style’s Rep. 169, 176.) Malachy v. Soper, 
3 Bingh. N. C. 371. 

TROVER. 

(Possession of plaintiff.) Where a party, to whose order goods 
were lying at a wharf, gave the wharfinger an order to deliver 
them to A., but afterwards, with A.’s concurrence, gave him 
a fresh order to deliver them to B., which he did: Held, in an 
action of trover by A., against the wharfinger, that the defen- 
dant might avail himself of such transfer to B., under a plea 
that the plaintiff was not possessed of the goods as in the de- 
claration mentioned. (2C., M.& R.1.) Vernon v. Shipton, 
2M. & W. 9. 

WITNESS. 

1. (Incompetency, how removed.) Where a witness, being ex- 
amined on the voir dire, admits a disqualification, but asserts 
that his competency has been restored, such assertion is not 


conclusive. (1 Esp. N. P. C. 160; 2 Stark. N. P. C. 433.) 
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to 


The incompetency of a witness interested as a member of a 
corporation, is not removed by a release of such interest exe- 
cuted by him to the corporation. (2 Lev. 231, 236; 1 Ventr. 
351; 3 Y. & J. 19.) 

The incompetency of a witness interested in the event of the 
suit, cannot be removed by the indorsement of his name on the 
record, under the 3 & 4 W. 4, c. 42, s, 26. Bailiff of God- 
manchester v. Phillips, 6 N. & M. 211. 


. (Competency of.) Where a witness has a direct interest in 


obtaining a verdict for the party for whom he is called, he is 
incompetent, although he may have a greater uncertain and 
contingent interest the other way. 

Therefore, where in an action against A., on the joint and 
several note of A. and B., B. was called as a witness for A., to 
prove the illegality of the note, it was held to be no answer to 
an objection to his competency, that before the commencement 
of the action he had paid a moiety of all that was due, with 
the exception of a year’s interest, and that if A. obtained a 
verdict, he, B., might be sued for the whole amount remaining 
due on the note. (2 Bingh. 133; 6 Bingh. 181.) Slegg v. 
Phillips, 6 N. & M. 360. 


. (Same.) On A. and B. entering into partnership, A. borrowed 


a sum of money of C., for which he gave her his promissory 
note, payable six incation after demand. A. and B. subsequently 
dissolved partnership, and C. gave A. notice to pay the note, 
and afterwards indorsed it to B., who continued the business. 
In an action by A. against B., on a covenant in the deed of 
dissolution for the payment of a sum of money to A., B. set off 
tHe note. C. being called as a witness for B., to prove the loan 
to A., the demand of payment, and the delivery of the note to 
B., stated on the voir dire, that she did not wish to take the 
money out of the business; that she considered the note to 
belong to B., but expected her principal and interest: Held, 
that she was a competent witness, for that B.’s liability on his 
engagement to her was wholly independent of the result of the 
action. Hatcher v. Seaton, 2 M. & W. 47. 
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BQUITT. 


[Containing Mylne & Craig, Part 3; and 7 Simons, Part 1.] 


ALIMONY. 


It is doubtful whether a bill by the executors of a married woman, 


against her husband, to recover arrears of alimony due at her 
death, is sustainable. (See Hoffey v. Hoffey, 14 Ves. 261.) 
Stones v. Cooke, Sim. 22. 


BILL OF DISCOVERY. 


we 


A bill was filed by an assignee of alleged patents, to restrain 
the infringement of the patents, and for an account of the 
profits made by their use; the defendants insisted that the 
patents were originally invalid ; or, if originally good, that they 
had been made void by subsequent acts of the patentee. On 
the hearing of the cause the bill was retained for three years, 
with liberty for the plaintiff to bring an action; and the de- 
fendants were directed to admit that the plaintiff was the as- 
signee of the patents, and that they had used the alleged 
inventions ; and the plaintiff was ordered to produce certain 
deeds at the trial, and to admit their execution. The defend- 
ants then filed a bill of discovery against the plaintiff; but the 
discovery sought by that bill had reference only to the acts by 
which it was alleged that the patents had become void subse- 
quently to their creation. ‘The Court afterwards granted to the 
defendants permission to file another bill of discovery as to the 
original invalidity. Few v. Guppy, M. & C, 487. 

A. having effected an insurance upon the life of B., brought 
an action against the office for the recovery of the amount 
insured. ‘The office filed a bill of discovery in aid of their 
defence, charging that the declarations upon which the insur- 
ance had been effected were untrue, and that the defendant 
had in his possession various documents by which the truth of 
the matters alleged in the bill would appear. The defendant 
by his answer stated, that he had in his possession certain docu- 
ments which he enumerated, but that from a certain period 
after the death of B. he considered it possible that the office 
might dispute their liability ; and, therefore, from that period 
he contemplated the necessity of bringing the action; and that 
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the documents contained inforiation furnished to him as to 
evidence which could be procured or given on his behalf; that 
the producing the same might disclose the names of witnesses 
intended to be examined, and evidence intended to be given ; 
and he submitted that he ought not to be compelled to produce 
any of the documents. He also admitted the possession of 
certain other documents, and added, that excepting the particu- 
lars mentioned, he had not in his possession any documents 
relating to the matters mentioned in the bill, whereby the truth 
thereof would appear : Held, that the admissions, coupled with 
the description of some of the documents, was sufficient to 
show that they were such as the plaintiff was entitled to inspect; 
that the statement of the possible effect of the discovery was 
not a sufficient ground for withholding it; that the defendant 
could not object to produce the documents acquired by him 
after litigation was contemplated, as that ground was not taken 
by the answer. Storey v. Lord George Lenor, M. & C. 5235. 

DEMURRER. 

(Reference to documents.) The Court, upon demurrer, must 
assume the statement in the bill, with respect to the purport of 
a deed, to be true; and the demurring party is not at liberty 
to read the instrument itself for the purpose of disproving the 
statement, notwithstanding that, for greater certainty as to its 
contents, the bill expressly refers to it as being in the demurring 
party’s possession. Campbell v. Mackay, M. & C. 603. 

EVIDENCE. 

A. made a voluntary settlement of lands in favor of C., and after- 
wards conveyed them to B., who was represented on the face 
of the conveyance to be a purchaser for a valuable considera- 
tion. B. filed a bill against C., to have the settlement set aside 
and his own title established, and in that suit examined a wit- 
ness to prove the bona fides of the sale. D. subsequently filed 
a bill against B. and C., alleging that the sale was valid, but 
that the price was in part paid out of the moneys which be- 
Jonged to D, and claiming a lien to that extent upon the lands 
purchased. Finally, C. filed a bill against B. and D., to set 
aside the sale in toto, on the gound of its being fraudulent and 
collusive, and to establish the voluntary settlement: Held, that 
in the last-mentioned suit, on an issue between D. and C. to 
try whether the purchase-money was bond fide paid, it was not 
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competent to D. to read evidence taken in the suit between B. 
and C. Humphreys v. Pensam, M. & C. 580. 

INJUNCTION. 

J. An injunction to restrain the owners of a railroad made over 
the plaintiff’s land from using the railroad after it had been 
completed, or from interrupting the plaintiff’s workmen in 
removing it, and restoring the land to its original state, although 
the possession of the land had been obtained from a tenant of 
the plaintiff by means of circumvention and fraud, was refused. 
Deere v. Guest, M. & C. 516. 

. A. acting on behalf of the subscribers to a railway then before 
parliament, entered into an agreement with the trustees of a 
road, whereby it was stipulated, that in consideration of the 
trustees withdrawing their opposition in parliament, and con- 
senting to forego certain clauses, of which they had intended 
to press for the insertion in the act, a formal instrument, to the 
effect of the clauses, should be executed under the seal of the 
company when incorporated ; and the bill was accordingly 
allowed to pass unopposed and without the clauses. An in- 
junction was granted at the suit of the trustees, to prevent the 
company from violating the provisions contained in the omitted 
clauses. Edwards v. The Grand Junction Railway, M. & C. 
650. 

LACHES. 

A. having a claim on property which he knew to be the subject 
of areference between C. and D., suffered the award to be 
made without bringing forward his claim: Held, that he was 
bound by the award. (Mocatta v. Murgatroyd, 1 P. W. 393.) 
Govet v. Richmond, Sim. 1. 

LIEN. 

[., tenant in tail and in fee, covenanted on his daughter’s marriage 
with two trustees, one of whom was his son, to pay an annuity to 
his daughter out of the rents and income of his real and personal 
estates, and, by deed or will, to settle an estate of 200I. a year ; 
or, at his own election, 4000/, in lieu of it, on certain trusts, for 
the benefit of his daughter and her husband, and their issue. 
By a subsequent deed, I. and his son, no other person being a 
party, agreed to suffer a recovery of the entailed estates and to 
sell them, and also the fee-simple estates, and that, out of the 
proceeds, I.’s debts (for some of which his son was surety), 
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should be paid, and that certain sums should be taken by I. 
and his son for their own use, and that 4000/. should be paid, 
and provision made for the annuity. A recovery was accor- 
dingly suffered, and the estates were limited to I. and his son 
in fee. They afterwards agreed to abandon the last-mentioned 
agreement, and, in consideration of his son’s covenanting to 
pay I.’s debts, the estates were conveyed by them to his son in 
fee. The son afterwards mortgaged the estates comprised in 
the recovery: Held, that the covenant for the payment of the 
annuity created a prior charge on the estates; that the cove- 
nant to settle the estate, or an annuity of 4000/. in lieu of it, 
created no change or lien on any of I.’s estates; and that the 
subsequent agreement being merely voluntary, could be properly 
abandoned by them. (Walwynv. Coutts,3 Mer. 707.) Rav- 
enshaw v. Hollizr, Sim. 3. 

LUNACY. 

1. The allowance made out of a lunatic’s estate for the mainte- 
nance of himself and daughters was increased, in consideration 
of the intended marriage of one of the daughters, and a portion 
of the allowance was appropriated to the joint establishment 
of her and her husband, and was directed to be settled to her 
separate use ; and a sum of money approved by the master was 
also ordered to be paid to her out of her father’s estate by way 
of outfit. (In re Freak, 14th Aug. 1830.) Jn the matter of 
Drummond, M. & C. 627. 

2. In determining whether a commission should issue, the Court 
looks only to the protection of the person and property of the 
party, and not to the possible result of the commission upon 
the validity of his antecedent acts, or to the motives which 
have actuated the proceeding. In the matter of J. W., M. & 
C. 538. 

PLEADING. 

1. (Demurrer—Bill of discovery.) The word “ order,” without 
the word “ decree,” in the prayer of process to a bill of disco- 
very, does not render the bill demurrable ; the word being con- 
sidered as meaning such an order as is consistent with the gen- 
eral scope of the case made by the bill. Baker v. Braham, 
Sim. 17. 

2. (Multifariousness.) J. C., by his marriage settlement, vested 
a fund in A. and B. upon trust for his wife for life, and after 











1937.] Equity. 137 


a* 
~~ 


her decease for the children of the marriage ; with a proviso, 
that the persons to be appointed guardians of the children by 
his will, with the trustees, should, after the death of the wife, 
have authority to apply the interest, and also, in certain cases, 
part of the capital of the children’s presumptive shares, towards 
their maintenance and advancement during minority. By a 
second deed, made after marriage, J. C. vested another fund 
in C, and D., in trust for his wife for life, and after her decease 
for the benefit of the children of the marriage, with a proviso 
that the trustees, with the guardians to be appointed, should, 
after the decease of the wife, have the like power, during the 
minority of the children, to apply the interest of their presump- 
tive shares towards their maintenance and education. By his 
will, after making some specific bequests to his wife, he be- 
queathed his property to A., B. and C., upon certain trusts for 
the benefit of his children, and he appointed them his execu- 
tors and guardians of his infant children, in conjunction with 
their mother. 

A demurrer to a bill filed, after the husband’s death, by the 
wife and the infant children, against A., B., C., and D., for an 
account of the property comprised in the trusts of the two 
deeds and the will, on the ground of multifariousness, was over- 
ruled. Campbell vy. Mackay, M. & C. 603. 


. (Parties.) A. bequeathed a reversionary interest expectant 


on his wife’s death, in a sum of stock to B., who bequeathed it 
to C., who bequeathed it to D.; and he, on the death of A.’s 
wife, filed a bill against the trustees to have the stock transfer- 
red to him, alleging that the executors of A. and B. and C. had 
successively assented to the bequests: Held, that the assent of 
the executors must, for the purposes of the demurrer, be con- 
sidered as tantamount to proof of the fact at the hearing, and 
the demurrer be overruled, the executors not being, in that 
case, necessary parties. Smith v. Brooksbank, Sim. 18. 


. (Same.) On a bill filed by a partner in a mining concern, 


stating that the defendants, the legal owners of the mine, and 
copartners in the concern, had, unknown to the plaintiff, but 
with the consent of the other copartners, to whom they had 
accounted, sold the mine to trustees for a joint stock company, 
the property of which was held by numerous proprietors, in 


shares passing by delivery of the certificates, and had received 
12* 
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the consideration for the sale, partly in money, and partly in 
shares in the joint stock company, and praying that the defend- 
ants might, at the plaintiffs election, either account to the 
plaintiff for his proportion of the profits derived from the sale, 
or out of the shares in the joint stock company in their hands, 
might transfer to him such a number of shares as would be 
equivalent to the interest which the plaintiff had in the original 
adventure: Held, that a demurrer, on the ground that the other 
partners in the concern, or the trustees or shareholders in the 
joint stock company, were not parties, was bad. Mare v. Ma- 
lachy, M. & C. 559. 

(Same.) Some of the next of kin of I. F., an intestate, filed a 
bill against the other next of kin, the administrator, and the 
parties claiming to be heirs at law, stating that I. F. had en- 
tered into contracts for the sale of certain of his real estates, 
which were at the time of his death, and still were, incomplete ; 
and that the administrator, and another of the next of kin, who 
claimed to be his coheirs at Jaw, had agreed that the proceeds 
of the estates, whether the contracts were completed or not, 
should be divisible as personalty ; and alleging that the admin- 
istrator had ever since been in the possession of such estates, 
and had received the rents; and praying an account of those 
receipts, and that the amount might be invested and secured 
for the benefit of the persons entitled. A demurrer by the ad- 
ministrator, on the ground that the purchasers of the estatus 
were not parties to the bill, was allowed. Lumsden v. Fraser, 
M. & C, 589. 

(Purchaser—Answer.) A purchaser for valuable considera- 
tion, who submits to answer, must answer fully. (Ovey v. 
Leighton, 2 Sim. & St. 234.) Lord Portarlington v. Soulby, 
Sim. 28. 


POWER OF SALE. 


A reversion in fee, expectant on a life estate, was settled in strict 


settlement, and the trustees were empowered at any time there- 
after, with the consent of the tenant for life under the settle- 
ment, to sell or exchange the lands for other lands in fee in 
possession. ‘The tenant for life in possession, together with 
the tenant for life under the settlement, and the trustees, by 
their agent, sold the estate for one entire sum. The purchas- 
ers objected that the power of sale could not be exercised until 
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the reversion came into possession, but waived all other objec- 
tions: Held, that the power was well exercised ; and the pur- 
chaser having waived all other objections, could not insist on 
the objection that the money must be apportioned. Clarke v. 
Seymour, Sim. 67. 

TRUST. 

J. S., a partner in a house of agency in India, died, having by his 
will directed his estate to be called in and invested on certain 
trusts, and appointed two of his copartners his executors, They, 
however, suffered his share in the partnership to remain in the 
house. After J. S.’s death, A. and B. were admitted as part- 
ners, and they knew that J. S.’s share was remaining in the 
house, and that it was subject to the trusts of his will. They 
afterwards retired, and other partners were admitted. The 
house ultimately failed: Held, that A. and B. were not respon- 
sible for the breach of trust committed by their copartners, the 
executors. Twyfurd v. Trail, Sim. 92. 

WILL. 

1. (Construction.) J. W. devised his real estates to the children of 
his sister, then or thereafter to be born, who should live to at- 
tain twenty-one, and the issue of such of them as should die 
under that age leaving issue at their decease, and their heirs: 
and if no child of his sister should attain twenty-one, or dying 
without leaving issue, or dying under the age aforesaid, then 
over. The testator’s sister had one child, who attained twenty- 
one, and afterwards died without issue: Held, that the child 
took an absolute estate in fee on attaining twenty-one. Lunn 
v. Osborn, Sim. 56. 

2. (Same.) M. B. bequeathed as follows: ‘‘I give the legacy of 
4000/. to A., and in case of his decease, I give the same legacy 
to his wife, and at her decease to their eldest daughter :” Held, 
that A. having survived M. B., was absolutely entitled to the 
legacy. Crigan v. Baines, Sim. 40. 

3. (Same.) A testator gave to his son a legacy of 3000/., and by 
a codicil, a legacy of 4000/., in addition to the legacy of 20002. 
given by his will: Held, that the son was entitled to 4000/. the 
legacy given by the codicil, and also to the legacy of 3000/. 
given by the will. Gordon v. Hoffman, Sim. 29. 

WITNESS. 

The depositions of such of the witnesses in a cause as had died, 





140 Digest of English Cases. 


were ordered to be read at the trial of an issue in the cause. 
The plaintiff afterwards died, having appointed A., one of his 
witnesses, his executor. A. revived the suit, and his name was 
substituted for the plaintiffs in the issue. Ordered that A.’s 
depositions should be read at the trial. Andrews v. Lady 
Beauchamp, Sim. 65. 











DIGEST OF AMERICAN CASES. 


Principal Cases in 

11 PETERS’S REPORTS, Supreme Court of the United States. 

1 & 2 BROCKENBROUGH'’S REPORTS, of Cases decided in the 
Circuit Court of the United States for the district of Virginia and North 
Carolina. 

6 VERMONT REPORTS. 

3 WATI'S’S REPORTS, Supreme Court of Pennsylvania. 

2 DANA’S REPORTS, of Cases decided in the Court of Appeals of 
Kentucky. 


ACCORD AND SATISFACTION. 

(What may be pleaded as.) ‘The giving and receiving of one 
obligation, in lieu of another, the parties to which, or some of 
them, are different, may be pleaded as an accord and satisfac- 
tion.—The transaction must better the condition of one, or 
both parties; if it leaves them as they were, it is of no avail as 
an accord and satisfaction. Bullen et al. v. McGillicuddy, 2 
Dana, 92. 

ACTION. 

(Local.) An action for a trespass committed on lands, is a local 
action, and the United States Circuit Court for the district of 
Virginia, cannot take cognizance of a trespass committed on 
lands lying within the United States, but beyond the limits of 
the district, although the trespasser be a resident of Virginia. 
Livingston v. Jefferson, 1 Brock. 203. 

ADMIRALTY. 

1. (Account.) The admiralty has no jurisdiction in matters of 
account, between part owners. The Steamboat Orleans v. 
Phebus, 11 Peters, 175. 








142 Digest of American Cases. [Oct. 


2. (Lien.) The master, even in a case of maritime services, 
has no lien upon the vessel for the payment of them. Jb. 

3. (Part owners.) 'The jurisdiction of courts of admiralty in 
cases of part owners, having unequal interests and shares, is 
not, and never has been, applied to direct a sale upon any dis- 
pute between them as to the trade and navigation of the ship 
engaged in maritime voyages, properly so called. ‘The major- 
ity of the owners have a right to employ the ship, on such 
voyages as they please; giving a stipulation to the dissenting 
owners for the safe return of the ship, if the latter, upon a 
proper libel filed in the admiralty, require it: and the minority 
of the owners may employ the ship in the like manner, if the 
majority decline to employ her at all. Jb. 

4. (Maritime navigation.) The admiralty has no jurisdiction 
over a vessel not engaged in maritime trade and navigation ; 
though on her voyages she may have touched at one terminus 
of them in tide water, her employment having been substantially 
on other waters. ‘The true test of its jurisdiction in all cases 
of this sort, is, whether the vessel is engaged, substantially, in 
maritime navigation, or in interior navigation and trade, not 
on tide waters. Jh. 

ADMIRALTY PRACTICE. 

(Libel.) It is very irregular, and against the known principles 
of courts of admiralty, to allow in a libel, in rem, and, quasi, 
for possession, the introduction of any other matters of an 
entirely different character; such as an account of the vessel’s 
earnings, or the claim of the part owner for his wages and 
advances as master. The Steamboat Orleans v. Phebus, 11 
Peters, 175. 

ADVANCEMENT. 

(Statute of frauds.) A reasonable advancement to a daughter, 
on her marriage, made by a parent, unembarrassed, though in- 
debted, is not within the statute of frauds, though the donor 
subsequently becomes insolvent. Hopkirk v. Randolph et al., 
2 Brock. 132. 

ADVERSE POSSESSION. 

1. (Visible notorious acts.) It is well settled that to constitute 
an adverse possession of land, there need not be a fence, a 
building, or other improvements made; it suffices for this 
purpose, that visible notorious acts are exercised on the 
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premises in controversy, for twenty-one years, after an entry 
under a claim and color of title. Lessee of Ewing v. Burnett, 
11 Peters, 41. 

2. (Acts of ownership.) Where acts of ownership have been 
done upon land, which from their nature indicate a notorious 
claim of property in it, and are continued for twenty-one 
years, with a knowledge of an adverse claimant, without inter- 
ruption or an adverse entry by him, for twenty-one years; such 
acts are evidence of an ouster of a former owner, and of an 
actual adverse possession against him ; if the jury shall think 
the property was not susceptible of a more strict and definite 
possession than had beed held. Jb. 


3. (Actual occupation.) Neither actual occupation or cultiva- 
tion are necessary to constitute actual possession, when the 
property is so situated as not to admit of any permanent useful 
improvement; and the continued claim of the party has been 
evidenced by public acts of ownership; such as he would 
exercise over property which he claimed in his own right, and 
could not exercise over property which he did notclaim. Jb. 

4. (Color of title.) An adverse possession for twenty-one 
years, under claim or color of title, merely void, is a bar toa 
recovery under an elder title by deed, although the adverse 
holder may have had notice of this deed. Jb. 

5. (What.) To avoid a deed when the grantor is not in posses- 
sion, under the statute of $1807 to prevent fraudulent specula- 
tion, and sales of chose in action, it 1s essential that the person 
in possession claim the whole estate, adverse to the grantor, 
or under a title wholly adverse to him. Selleck v. Starr, 6 
Vermont, 194. 


-_ 
~ 


}. (Same.) Where the person in possession claims an estate 
for life under the grantor, such possession will not avoid a deed 
of quit-claim executed by the grantor during the continuance 
of the possession. Jb. 


~! 


(Same.) It is the same whether the estate for life is claimed 
under a lease actually in evidence, or under a conveyance to 
be presumed. Jb. 


D 


(Same.) One holding land under another cannot set up an 
adverse claim until he has first surrendered up the possession ; 
and all who claim under him are tenants subject to the same 
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rule, whether they knew of that relationship or not. Reed, 
Adm’r. v. Shepley et al., 602. 

AGENT. 

( Contract with principal.) Contracts between the agent and his 
principal, respecting the subject of the agency, are watched 
with the utmost scrutiny by courts of equity ; and slight circum- 
stances, tending to show that the agent has obtained an advan- 
tage over the principal, through the knowledge acquired by 
means of the agency, and not imparted to the principal, will 
induce the court to set aside the contract. Teakle v. Bailey, 
2 Brock. 43. 

AMBIGUITY. 

(Explained by testator’s declarations.) In the case of a latent 
ambiguity in a will, explanatory declarations made by the tes- 
tator at the time of the execution of it are admissible in evi- 
dence; so also, are previous professions of the testator, indica- 
tive of his design to give his property in a particular way. 
Vernor v. Henry, 3 Watts, 385. 

ANSWER, 

(In part.) A defendant may answer in part, and by his answer 
state grounds why he should not be compelled to make further 
answers. Jlunt v. Gookin et al., 6 Vermont, 462. 

ANTICHRESIS. 

1. (What.) Under the law of Louisiana there are two kinds of 
pledges ; the pawn, and the antichresis. A thing is said to 
be pawned, when a movable is given as a security: the anti- 
chresis is when the security given consists in immovables. 
Livingston v. Story, 11 Peters, 351. 

2. (Evidence—rights derived from.) The antichresis must be 
reduced to writing. The creditor acquires by this contract 
the right of reaping the fruits or other rewards of the immova- 
bles given to him in pledge; on condition of deducting, an- 
nually, their proceeds from the interest, if any be due to him, 
and afterwards from the principal of his debt. The creditor is 
bound, unless the contrary is agreed on, to pay the taxes, as 
well as the annual charges of the property given to him in 
pledge. He is likewise bound, under the penalty of damages, 
to provide for the keeping and necessary repairs of the pledged 
estate ; and may lay out, from the revenues of the estate, 
sufficient for such expenses. Jb. 




















1837.] Digest of American Cases. 145 


3. (Creditor—vot proprietor.) The creditor does not become 
proprietor of the pledged immovables, by the failure of pay- 
ment at the stated time; any clause to the contrary is null: 
and in that case, it is only lawful for him to sue his debtor 
before the court in order to obtain a sentence against him, and 
to cause the objects which have been put into his hands to be 
seized and sold. Ib. 

4. (Enjoyment of the property.) The debtor cannot, before the 
full payment of his debt, claim the enjoyment of the immova- 
bles which he has given in pledge; but the creditor, who 
wishes to free himself from the obligations under the antichre- 
sis, may, always, unless he has renounced this right, compel 
the debtor to retake the enjoyment of his immovables. Jb. 

5. (Prescription.) The doctrine of prescription, under the civil 
law, does not apply to this case, which is one of pledge ; and if 
it does, the time before the institution of this suit had not 
elapsed, in which, by the law of Louisiana, a person may sue 
for immovable property. Jb. 

6. 


os 


(Possession—Sale.) By the contract of antichresis the pos- 
session of the property is transferred to the person advancing 
the money. In case of failure to pay, the property is to be 
sold by judicial process ; and the sum which it may bring, over 
the amount for what it was pledged, it is to be paid to the per- 
son making the pledge. 16. 

ARBITRATORS. 

(Power of.) The power of arbitrators is not determined by 
their neglect to attend at the time and place appointed for 
holding the arbitration. And they may appoint another session 
within any reasonable time, unless prevented by an express 
revocation of the power, or by the terms of the submission. 
Harrington vy. Rich, 6 Vermont, 602. 

ASSIGNEES OF A BANKRUPT. 

(Action by foreign.) The assignees of a bankrupt in England, 

cannot maintain an action at law, in their own name against a 

debtor of the bankrupt in Virginia, and the action is only main- 

tainable in the name of the bankrupt himself. Though the 
right to personal property may be regulated by the laws of the 
domicil, as in the case of the bankrupt laws of England, and 
though the equitable rights of the assignees, acquired under 


those laws, will be respected in our courts, yet the right of 
VOL. XVIII.—NO. XXXV. 13 
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action must be regulated by the law of the forum in which the 
suit is brought. And the transfer of a bankrupt’s effects in 
England, being an assignment merely by operation of law, and 
not by the act of the party, is not such an assignment of the 
legal title to the assignees, as will enable them to maintain an 
action in their own name in the courts of Virginia. Blane v. 
Drummond, 1 Brock. 62. 

ASSIGNMENT. 

1. (By means of an order) An order drawn for a debt due 
from the drawee to the drawer, though not expressed to be for 
value received, may be left to a jury, as evidence of an assign- 
ment of the debt from the drawer to the payee, when accom- 
panied by circumstances tending to establish the fact of such 
assignment. Harrington v. Rich, 6 Vermont, 666. 

. (Of note, with an equitable lien.) If the vendor of land holds 
a note, with an equitable lien, for the purchase money, his 
assignment of the note carries the equitable lien with it. Ed- 
wards v. Bohannon, 2 Dana, 98. 

ASSUMPSIT. 

1. (To recover specific articles.) Assumpsit will not lie to 
recover the value of specific articles in the possession of one, 
which are claimed by another. ‘rover is the proper remedy. 
Willet v. Willet, 3 Watts, 277. 

. (Land possessed under a contract of sale.) A vendor cannot 
maintain assumpsit against a vendee, for his use of the land, 
while in possession under a contract of sale, afterwards rescind- 
ed. As between them, and in this view, the relation of tenancy 
does not exist ; and the law implies no promise by the vendee, 
to pay rent. Jones et al v. Tipton, 2 Dana, 295. 

ATTACHMENT. 

1. (How affected by possession being delivered to an inspector of 
the revenue.) Where an officer has attached property, he does 
not lose his right thereto, when the possession is taken from 
him, by an inspector of the revenue, without authority. Beech 
v. Abbot, 6 Vermont, 586. 

2. (Same.) The declaration of the attaching officer, that he had 
relinquished his claim to an inspector of the revenue, or to the 
United States, is not an abandonment of the property to the 
debtor named in the attachment, if the inspector or the United 


() 
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States do not procure the same to be libelled and condemned. 
Ib. 

ATTORNEY. 

(Excluded as witness.) An attorney, who knew professionally of 
the transfer of a promissory note, on which an action was after- 
wards brought, will not be admitted as a witness to prove the 
terms of the transfer. Beltzhoover v. Blackstock, 3 Watts, 20. 

To exclude the testimony of an attorney, it is not necessary 
there should be a suit depending, J6. 


AUCTION. 

(Bid of one person—not complying with conditions—taken by 
another.) Property was struck off at auction to B. as the 
highest bidder, but he was unable to comply with the condi- 
tions of sale, which required ready payment or approved secu- 
rity. ‘The property was not again set up, but S. gave security 
at the amount of B.’s bid. This was done in the presence of 
B., but without his request, or understanding why it was done. 
S. took the property and kept it two days, when he let it to B., 
who kept and used it several months, and until it was attached 
at the suit of his creditors. §. paid and took up the security 
which he gave. Held, that no title passed to B. by his bid, 
and that S. was the purchaser. Held also, that while the 
transaction might excite suspicion of actual fraud between B. 
and S., the title of S. was not subject to be defeated, in favor 
of B.’s creditors, by constructive fraud. Spring and Kirk v. 
Chipman, 6 Vermont, 662. 


AUDITA QUERELA. 

(When.) An audita querela will not lie to set aside a former 
judgment, where the defence could have been made in the 
original suit, unless such defence has been prevented by the 
fraud of the opposite party. Barrett v. Vaughan, 6 Vermont, 
243. 

AUTHORITY. 

(Note with blank left for amount.) Where a note is signed and 
delivered, with a blank left for the sum payable to be inserted, 
there is a presumed authority for the holder to fill it with any 
sum—uniless the amount is limited by the signer; and though 
he to whom the note is first delivered be restricted by the direc- 
tions of the signer, as to the sum to be inserted, yet if the note 
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comes to the hands of another, who, without notice of the re- 
striction, fills the blank with a larger sum, the obligor will be 
bound by it. The Bank of the Commonwealth v. Curry, 2 
Dana, 142. 

AWARD. 

(Cannot be impeached by a stranger.) When an award is offered 
in evidence, which the parties thereto have adopted and acqui- 
esced in, it is not competent for a third person to impeach it, 
as not following the submission ; nor can the validity of the 
award be impugned by such person. Pennimanet al v. Patchin, 
6 Vermont, 325. 


BILLS OF CREDIT. 


1. (Mercantile meaning.) 'The terms, bills of credit, in their 


mercantile sense, comprehend a great variety of evidences of 


debt, which circulate in a commercial country. In the early 
history of banks, it seems their notes were generally denomina- 
ted ‘“‘ bills of credit,” but in modern times they have lost that 
designation, and are either called bank bills, or bank notes. 

But the inhibitions of the constitution, apply to bills of credit ; 
ina limited sense. Briscoe et al. v. The Bank of the Com- 
monwealth of Kentucky, 11 Peters, 258. 

(Definition of.) The definition of a bill of credit, which in- 
cludes all classes of bills of credit emitted by the colonies or 
states, is a paper issued by the sovereign power, containing a 
pledge of its faith, and designing to circulate as money. Jb. 


fe) 


3. (Constitutional prohibition.) A state cannot emit bills of 
credit, or, in other words, it cannot issue that description of 
paper, to answer the purposes of currency, which was denomi- 
nated, before the adoption of the constitution, bills of credit. 
But a state may grant acts of incorporation for the attainment 
of those objects, which are essential to the interests of society. 
This power is incident to sovereignty, and there is no limita- 
tion on its exercise by the states, in the constitution, in respect 
to the incorporation of banks. Jb. 

4, (Same—what within.) 'To constitute a bill of credit, within 
the constitution, it must be issued by a state, on the faith of 
the state; and designed to circulate as money. It must be a 
paper which circulates on the credit of the state, and so re- 
ceived and used in the ordinary business of life. The in- 
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dividual, or committee, who issues it, must have power to bind 
‘the state ; they must act as agents; and of course not incur 
any personal responsibility, nor impart, as individuals, any 
credit to the paper. These are the leading characteristics of a 
bill of credit, which a state cannot emit. Jb. 


5. (Emitted by a state.) When a state emits bills of credit, the 
amount to be issued is fixed by law; as also the fund out of 
which they are to be paid, if any fund be pledged for their 
redemption ; and they are issued on the credit of the state, 
which in some form appears on the face of the notes, or by the 
signature of the person who issues them. Jb. 

BILL OF EXCHANGE. 

1. (Liability of drawer for non acceptance.) A suit may be 
brought against the drawer and endorser of a bill of exchange, 
on its non-acceptance. The undertaking of the drawer and 
endorser is, that the drawer will accept and pay; and the 
liability of the drawer only attaches, when the drawee refuses 
to accept, or having accepted, fails to pay. A refusal to accept 
is then a breach of the contract, upon the happening of which 
a right of action instantly accrues to the payee, to recover from 
the drawer the value expressed in the bill ; that being the con- 
sideration the payee gave for it. Such also is the undertaking 
of an endorser before the bill has been presented for accep- 
tance, he being, in fact, a new drawer of the same bill upon 
the terms expressed on the face of it. Evans v. Gee, 11 Peters, 
89. 

2. (Heir of drawer.) A foreign bill of exchange protested, does 
not bind the heir of the drawer. Alston, executor of Mutter, 
&c. v. Manford, et al., 1 Brock. 266. 

3. (When drawer not entitled to notice.) If the drawer of a bill 
of exchange has no funds in the hands of the drawee, and has 
no right to expect it will be paid, there being no commercial 
transactions between the parties, notice of non-payment and 
protest is unnecessary. But where the drawer has a right to 
expect that his bill will be honored, as where there are running 
accounts between the drawer and drawee, he is entitled to 
notice, although, in point of fact, he had no funds in the hands 
of the drawee when the bill was drawn. The sound sense and 


justice of the exception is, that where a drawer knows he has 
13* 
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no right to draw, and has the strongest reason to believe that 
the bill will not be paid, the motives for requiring notice of the 
dishonor do not exist, and his case comes within the reason of 
the exception. Hopkirk v. Page, 2 Brock. 20. 

(Onus probandi.) Where a protested bill of exchange is held 
up a long time without notice of its non-payment and protest, 
the whole onus probandi is thrown upon the holder. He must 
prove every thing, and nothing is required from the drawer. Jb. 
(Necessity of notice, dispensed.) A bill of exchange was 
drawn in Virginia, in. November, 1775, after the commence- 
ment of hostilities between Great Britain and her colonies, 
payable in England, which was duly protested for non-payment 
in June, 1776, after all intercourse between the two countries 
had ceased. Held, that a state of war dispenses with the ne- 
cessity of giving notice of the non-payment and protest to the 
drawer, but notice of its dishonor should be given within a 
reasonable time after the impediment is removed. Jb. 

( Transferable character of.) Bills of exchange are transfera- 
ble, not by force of any statute, but by the custom of merchants. 
Their transfer is regulated by usage, and that usage is founded 
in convenience. A deed, therefore, from A. to B., conveying 
a great number of bills, bonds, notes, &c., cannot be consid- 
ered as a negotiation of the bills on mercantile principles, so 
as to authorize the holder to sue in his own name, though such 
an instrument may be considered as conveying an equitable 
interest, the right to receive the money. Jb. 


BOND. 


l. 


© 
~ 


( Statutory.) A clause was inserted in an embargo bond, not 
authorized by the statute, and a condition was omitted, which 
the statute directed to be inserted. Ji seems, 1. That a statu- 
tory bond that contains more than the statute requires, is not 
vitiated by the surplus matter, but the court will reject the 
surplusage, as a mere nullity, and construe the bond as if such 
surplus matter were not contained in it. 2. That a statutory 
bond is vitiated by the omission of a material condition required 
by the statute, viz.; ‘‘ dangers of the seas excepted.” Dizon 
et al. v. The United States, 1 Brock. 177. 

(Writing obligatory.) In an action on a bond, the words 
“ writing obligatory” imply signing and sealing, and are 
sufficient. Denton & Smith y. Adams, 6 Vermont, 40. 
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BOOK ACCOUNT. 

(Contract in another country.) An action on book will be sus- 
tained here, although the contract was made and services 
rendered in a government where that form of action is not 
known in law. Dunning v. Chamberlin, 6 Vermont, 127. 

BOTTOMRY. 

(American vessel in an American port.) A vessel belonging to 
the port of Richmond, in Virginia, may be hypothecated in the 
port of New York, by the master, for necessary repairs, if the 
owner has no agent in New York. But the money for which 
the bottomry bond is given, must be advanced on the faith of 
the bottom, and must be necessary to enable the vessel to pros- 
ecute her voyage. Selden v. Hendrickson & Pryor, 1 Brock 
396. 

BOUNDARIES OF STATES. 

(Fizing of.) It isa part of the general right of sovereignty, 
belonging to independent nations, to establish and fix the 
disputed boundaries between their respective limits; and the 
boundaries so established and fixed by compact between 
nations, become conclusive on all the subjects and citizens 
thereof, and bind their rights, and are to be treated, to all 
intents and purposes, as their real boundaries. ‘This right is 
expressly recognised to exist in the states of the Union, by the 
constitution of the United States; and is guarded in its exer- 
cise by a single limitation, or restriction, only, requiring the 
consent of congress. Poole and others v. The Lessee of 
Fleeger, 11 Peters, 185. 

CHARGE. 

(What.) <A father conveys a large portion of his estate to his 
sons, without valuable consideration, and directs that they shall 
execute bonds for a specific sum to a third person, the husband 
of the donor’s daughter. ‘This is virtually a charge upon the 
property, and is to be considered as if it was a gift from the 
father to his son-in-law, directly, and the latter is liable to the 
creditors of the father, for any moneys received by him in sat- 
isfaction of such bonds. Hopkirk v. Randolph et al., 2 Brock. 
132. 

CITIZENSHIP. 

( To give the United States courts jurisdiction.) A new residence 
is not acquired by a residence for temporary purposes. It must 
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be a permanent residence. Vattel defines it to be ‘‘ a habita- 
tion fixed in any place, with an intention of always staying 
there.” ‘The existence of this intention must be manifested by 
overt acts, in explanation of which, if doubtful, the declara- 
tions of the party will undoubtedly be received. Prentiss, 
trustee, v. Barton’s executors, 1 Brock. 389. 

COMMON CARRIER. 

(Acting as agent.) The captain, who was part owner of a 
steamboat, took flour on freight, and also undertook to sell it ; 
and, after selling it, failed to account for the proceeds to the 
freighter : the owners are not bound by his contract, in the 
absence of proof that he had express authority from them, or 
implied authority from the usage of trade, to act as factor. 
Taylor v. Wells, 3 Watts, 65. 

COMPACTS BETWEEN STATES. 

1. (Construction of.) The construction of a compact between 
the states of Virginia and Pennsylvania, is not to be settled 
by the laws or decisions of either of those states; but by the 
compact itself. Marlatt v. Silk et al., 11 Peters, 1. 

2. (Same.) The decision of a question of the construction of 
such a compact, is not to be attested from the decisions of 
either state, but is one of an international character. Jb. 

See Bounparies. 

CONSIDERATION. 

1. (Of promissory note.) In an action on promissory note, no 
consideration need be proved, unless the note is impeached. 
The inference is, that it was founded on a good consideration, 
proceeding from the person to whom it is was made payable. 
Middlebury et al. v. Case, 6 Vermont, 165. 

. (Forbearance.) By a forbearance in general, without adding 
any particular time, is to be understood a total forbearance. 
And he who promises to pay the debt of another, in considera- 
tion of such forbearance, is not liable to pay it if the original 
debtor has been sued. Clark v. Russel, 3 Watts, 213. 

CONSTITUTIONAL ACTION. 

( Uniform—evidence.) A uniform course of action, involving the 
right to the exercise of an important power by the state 
governments, for half a century; and this almost without 
question ; is no unsatisfactory evidence that the power is right- 
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fully exercised. Briscoe et al. v. The Bank of the Common- 
wealth of Kentucky, 11 Peters, 257. 

CONSTITUTIONAL LAW. 

1. (State jurisdiction.) A state has the same undeniable and 
unlimited jurisdiction over all persons and things within its 
territorial limits, as any foreign nation ; when that jurisdiction 
is not surrendered, or restrained by the constitution of the 
United States. City of New York v. Miln, 11 Peters, 103. 

2. (Alien passengers.) It is obvious that the passengers laws of 
the United States, only affect, through the power over naviga- 
tion, the passengers whilst on their voyage, and until they 
shall have Janded : after that, and when they shall have ceased 
to have any connection with the ship, and when, therefore, 
they have ceased to be passengers, the acts of congress apply- 
ing to them as such, and only professing to legislate in relation 
to them as such, have then performed their office; and can, 
with no propriety of language, be said to come into conflict 
with the law of a state, whose operation only begins where that 
of the laws of congress end ; whose operation is not even on 
the same subject: because, although the person on whom it 
operates is the same, yet, having ceased to be a passenger, he 
no longer stands in the only relation in which the laws of 
congress, either professed or intended to act upon him. J. 

3. (Issuing bills of credit.) The legislature of Kentucky, in 
1820, passed an act establishing a bank, by the name of “ The 
Bank of the Commonwealth of Kentucky,” making the presi- 
dent and directors a corporation, capable of suing and being 
sued, and of holding and selling property. The bank was au- 
thorized to issue notes, and had a capital of two, and afterwards 
three millions of dollars, to be paid by all moneys paid into the 
state treasury for the state vacant lands, and other property of 
the state, &c. The bank had authority to receive money on 
deposite and to make loans, and to issue promissory notes ; 
and the bank was, exclusively, the property of the common- 
wealth. The notes were issued in the common form of bank 
notes, signed by the president and cashier. The legislature 
afterwards gave the defendants in an execution, a right to stay 
the same for two years, if the plaintiff in the same refused to 
receive the notes of the bank in payment of the debt due on 
the same, Held, that the notes of the bank are not bills of 
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credit, within the meaning of the constitution of the United 
States. Briscoe et al. v. The Bank of the Commonwealth of 
Kentucky, 11 Peters, 257. 

4. (Obligation of contracts.) The legislature of Massachusetts 
granted to Harvard college the liberty and power to dispose of 
a ferry from Charlestown over Charles river to Boston, and to 
receive arent for the same. Afterwards, the legislature in- 
corporated a company to erect a bridge over Charles river, in 
the place where the ferry had been set up and was in use, the 
company paying annually to the college the sum of two hun- 
dred pounds. The charter gave the company the right to 
take tolls for forty years, and afterwards extended the same to 
seventy years. Before the forty years expired, the legislature 
authorized the erection of another bridge from Boston to 
Charlestown, on Charles river, so near to the first bridge as 
injuriously to affect the tolls of the same, and this bridge after- 
wards became free. The proprietors of the first bridge applied 
to the supreme judicial court of Massachusetts, to restrain, by 
an injunction, the construction of the second bridge, and 
subsequently, for the payment of the tolls taken, and for gener- 
al relief. The court of Massachusetts dismissed the bill, and 
the case was brought up by writ of error to the Supreme Court 
of the United States, under the provisions of the 25th section 
of the judiciary act of 1789, on the ground that the first charter 
granted was a contract, and that the grant of the second 
charter was a violation of it. The court affirmed the decree 
of the superior court of Massachusetts. The Proprietors of 
the Charles River Bridge v. The Proprietors of the Warren 
Bridge, 11 Peters, 420. 

5. (Retrospective laws.) A state law may be retrospective in 
its character, and may divest vested rights, and yet not violate 
the constitution of the United States; unless it also impairs 
the obligation of contracts. Jb. 


CONSTITUTION OF THE UNITED STATES. 

1. (Appointment of officers under.) The Constitution of the 
United States, art. 2, sec. 2, which declares that the President 
** shall nominate, and, by and with the consent of the Senate, 
shall appoint embassadors, &c.” “‘ and all other officers of the 
United States whose appointments are not herein otherwise 
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provided for, and which shall be established by law,” taken in 
connexion with the subsequent clause of the same section, 
which authorizes Congress ‘‘ by law to vest the appointment 
of such inferior officers as they think proper, in the President 
alone, in the courts of law, or in the heads of departments ;”’ 
and with the third section of the same article, empowering the 
President to fill “‘ all vacancies that may happen during the 
recess of the Senate, by granting commissions which shall 
expire at the end of their next session :” is interpreted to de- 
clare, that all officers under the federal government, except in 
cases where the Constitution itself may otherwise provide, 
shall be established by law. The United States v. Maurice et 
al., 2 Brock. 96. 

(Same.) Appointments to office can be made by the heads of 
department, in those cases only which Congress has authorized 
by law, and, therefore, the appointment of an agent of fortifi- 
cations by the secretary of war, there being no act of Congress 
conferring that power upon that officer, is irregular. Ib. 


CONSTRUCTION OF STATUTES. 
(British re-enacted.) Where a British statute is re-enacted in 


this country, it is reasonable to suppose that the legislature 
designed to adopt, as well the settled construction which had 
been given to the act by the British courts, as the act itself. 
Kirkpatrick et al. v. Gibson’s executors, 2 Brock. 388. 


CONTRACT. 


1. 


[) 


(Sale of thing not in eristence.) If a life estate in land is 
sold, and at the time of the sale the estate is terminated by 
the death of the person in whom the right vested, a court of 
equity would rescind the purchase. If a horse is sold, which 
both parties believed to be alive, but was dead at the time of 
sale, the purchaser would not be compelled to pay the con- 
sideration. Allen v. Hammond, 11 Peters, 63. 


. (Same.) The law on this subject, is clearly stated in the 


case of Hitchcock v. Giddings; Daniel’s Exchequer Reports, 
1; where it is said that a vendor is bound to know he actually 
has that whichhe professes to sell. And even though the 
subject of the contract be known to both parties to be liable to 
a contingency, which may destroy it immediately ; yet if the 
contingency has already happened, it will be void. Jb. 
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CONTRACTS, PUBLIC. 

(Capacity of the United States to make.) An official bond given 
by an agent of fortifications, whose appointment was irregular, 
but whose office is established by law, though void as a statutary 
obligation, is valid as a contract to perform the duties apper- 
taining to the office of agent of fortifications, and is binding 
on his sureties. Contract is one of the means necessary to ) 
accomplish the objects of the institution of the government, 
and the capacity of the United States to contract, is co-extensive 
with the duties and powers of government. Every contract 
which subserves to the performance of a duty, may be right- 
fully made. The United States v. Maurice et al., 2 Brock. 96. 

CONTRACT FOR SERVICE. ) 

1. (Entire—how broken.) If A agree toserve B for three years, 
for a stated compensation, the contract being entire, and serve 
for six months, and then voluntarily leave the service, he can- 





not recover pro rata for his service; and, supposing the con- 

tract to be within the statute, still, if A sue for his services, B 

may protect himself under the terms of the contract. PAil- re 

brook v. Belknap, 6 Vermont, 383. 

. (Same.) Under such contract, if plaintiff leave the service of 
the defendant before the expiration of the time without suffi- 
cient cause, he cannot sustain an action thereon. Hair v. 
Bell, 6 Vermont, 35. 

3. (Same.) Nor in such case is it a sufficient excuse for leaving, 
that the defendant put the plaintiff to other work than that 
specified in the contract if the plaintiff made no objection 
thereto. Ib. 


CORPORATION. | 

( Omission to elect certain officers.) Managers and officers do 
not form an integral part of a corporation. An omission to 
elect them at the time appointed by the charter, will not dis- 
solve the corporation: its functions may be suspended thereby, 
and restored by subsequent elections. Rose v. Turnpike Com- > 
pany, 3 Watts, 46. 

COVENANT. 

1. (To suspend proceedings upon a judgment.) A covenant to 
suspend proceedings upon a judgment until another security 

given by the defendant is exhausted and proves inadequate, not 


ro) 
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being perpetual, does not release the judgment. The judg- 
ment continues in full force with all its legal incidents attached 
toit. Scriba, &c. v. Deanes et al. 1 Brock. 166. 

2. (When pleadable as arelease.) 'To avoid circuity of action, a 
covenant may be pleaded as a release ; but it must be a cove- 
nant between those parties only; and if it contains no words 
of release, it will not be construed such, unless it gives the 
covenantee a right of action which will precisely countervail 
that to which he is liable ; and unless, too, it was the intention 
of the parties that the last instrument should defeat the first. 
Garnett, executor of Brooke v. Macon et al., 2 Brock. 185. 

3. (Running with the land.) A covenant or stipulation in a deed 
of conveyance, that the grantee shall maintain the partition 
fence between the land conveyed and other lands of the 
grantor, runs with the land, and binds a subsequent grantee. 
Kellogg v. Robinson, 6 Vermont, 276. 

4, (Incumbrances.) An unqualified covenant against incum- 
brances, as usually expressed in deeds of conveyance, is broken 
at once by the existence of any outstanding incumbrance. 
And in an action on such covenant, the plaintiff is entitled to 
recover for payments made by him, pending the suit, to clear 
off such incumbrance. Potter v. Taylor, 6 Vermont, 676. 

5. (Exception.) An exception, immediately following such 
covenant, of a certain mortgage to a specified amount, operates 
as a qualification of the covenant, which is broken if the 
mortgage exceeds that amount. Jb. 

COUNTS, MONEY. 

(Promissory note.) A promissory note is evidence under the 
money counts in a declaration, and may be evidence under 
them, when it has been cancelled or destroyed without pay- 
ment. Edgell y. Stanford, 6 Vermont, 551. 

COURTS OF THE UNITED STATES. 

(Jurisdiction—local laws.) The local laws of the states of the 
United States, can never confer jurisdiction on the courts of 
the United States. They can only furnish rules to ascertain 
the rights of the parties; and thus assist in the administration 
of the proper remedies, where the jurisdiction is vested by the 
laws of the United States. The Steamboat Orleans v. Phebus, 
11 Peters, 175. 
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DAMAGES. 

]. (For non-performance.) If a person agrees at a stipulated 
price faithfully to kiln-dry, grind and pack a quantity of corn, 
and does it unfaithfully, damages are to be assessed without 
regard to the sum agreed to be paid for manufacturing. Foot 
et al. v. Catlin, 6 Vermont, 44. 

. (In trover for promissory note.) The measure of damages in 
an action of trover for a promissory note, is not always confined 
to the amount of the note and interest. Taylor v. Morgan, 3 
Watts, 333. 

DAMAGES, MEASURE OF. 

(Interest.) The general policy of the law forbids that a debtor 
should be subjected to all the loss consequent on his failure to 
fulfil a promise to pay the debt. Such breaches are so often 
the result of events which could neither have been prevented 
or foreseen by the debtor, that interest is generally considered 
as compensation, which must content the creditor. Short v 
Skipwith, 1 Brock. 103. 

DECISIONS OF STATE COURTS. 

(When adopted.) The Supreme Court adopts the decisions of 
state courts, when applicable to titles to lands; but when such 
titles depend on compacts between the states of the Union, the 
rule of decision is not to be collected from the decisions of the 


courts of either state, but is one of an international character. 
Marlatt v. Silk, 11 Peters, 1. 


DEED. 

1. (Repugnancy.) If there be a repugnancy or inconsistency in 
a deed, yet if the intent be clear, the court will reject the 
repugnancy, and give effect to the deed according to the in- 
tent. State v. Trask, 6 Vermont, 355. 

2. (Delivery.) A deed of gift to a wife during coverture is de- 
livered, if accepted bythe husband. Brackett et ux v. Wait 
et al., 6 Vermont, 411. 


DEED, FRAUD IN. 

1. (Voluntary conveyance.) It is a general principle, that a vol- 
untary conveyance, made by a person indebted at the time, is 
void as to the creditors whose debts existed when the gift was 
made. But, though the fact of the donor’s being indebted at 
the time of such voluntary conveyance, is a strong badge of 


[) 
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fraud, yet where the donor’s fortune was ample, and a gift made 
by him to his daughter at her marriage was comparatively 
trivial, and the husband received and retained possession of 
the subject of the gift; though the donor afterwards became 
insolvent, the court refused to set the gift aside as fraudulent ; 
a reasonable advancement made under such circumstances, 
not being embraced by the statute of frauds. Hopkirk v. Ran- 
dolph et. al., 2 Brock. 132. 


2. (Same.) Quere, How far the intervening marriage of the 


3 


ox 


daughter would affect such a question, as between the creditors 
of the donor, and the husband of the daughter? Would the 
subsequent or cotemporaneous marriage of the daughter render 
valid a gift which, independent of that marriage, would be void 
as to the antecedent creditors of the donor? It seems, that if 
the gift could be considered, in any fair construction, as the 
inducement to the marriage, the marriage would give validity to 
a gift, which, otherwise, would be void as to the creditors. Ib. 


. (Same.) If several voluntary conveyances are made to differ- 


ent individuals, which are fraudulent as to creditors, the donees 
will not be held liable, only for the proportions which their 
respective gifts bear to the debts of the donor, but the whole 
of every such gift will be subjected to the payment of the debts 
of the donor. Ib. 

(Statute of frauds.) The Statute of frauds, avoids all covi- 
nous conveyances, made with intent to delay, hinder, or de- 
fraud creditors, but does not extend to conveyances made on 
valuable consideration, and in good faith: therefore, where 
husband and wife, made a conveyance of land to trustees, for 
the use and benefit of the wife, in consideration of the wife’s 
relinquishing her right of dower in other lands, for the payment 
of her husband’s debts, although the value of the right of 
dower, is only about a third of the value of the land conveyed 
for her benefit, yet such conveyance is not absolutely void, but 
in a court of law, must be adjudged to be valid. Wright & 
Cook v. Stanard, 2 Brock. 311. 

(Same,—inadequacy of price.) Mere inadequacy of price 
may be so great, as to be evidence of fraud, proper to be sub- 
mitted to a jury ; but is not in itself a fraud, on which a court 
of law will pronounce a deed to be absolutely void. 1. 
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DESCRIPTION. 

(P. H. & Son.) A conveyance “to P. H. & Son,” a mercantile 
firm, is a sufficient description of the son to enable him to take 
under the deed. Hoffman v. Porter, 2 Brock. 156. 


DEVISE. 

(To one during life.) A slave is devised to a daughter for life, 
and, at her death, to give it to any of her children, or emanci- 
pate it; the daughter having died without exercising the power, 
acquired but a life estate, and the right to the slave reverts to 
the devisor’s executor. Pale v. Barrett and Wife, 2 Dana, 426. 


DISTRIBUTIONS, STATUTE OF. 

(Adultery of wife.) The right of the wife to her distributive share 
of the husband’s personal estate is absolute under the statute ; 
and she does not, (as in the case of dower,) forfeit it by her 
conduct, however unworthy; and however reprehensible her 
conduct, a court of equity is bound to carry the statute into 
effect. Stegall et al. v. Stegatl’s administrator et al., 2 Brock. 
256. 

DOWER. ; 

1. (Right of wife to, affected by adultery.) Under the act of As- 
sembly of Virginia, (1 Rev. Co. ch. 107, sec. 10,) which de- 
clares, that if a wife willingly leave her husband, and go away 
and continue with the adulterer, she shall forfeit her dower, 
&c.; that part of the provision which relates to her willingly 
leaving her husband, is satisfied by any separation which is 
voluntary on her part ; and any separation is voluntary which 
is not brought about by the husband’s act, or by some constraint 
on her person. Therefore, where the husband wished his wife 
to accompany him, and she refused, although her parents ob- 
jected to her going, and she excused herself on that ground, 
and because of reports that he was married to another woman, 
the separation must be considered voluntary on her part. Ste- 
gall et al. v. Stegall’s administrator et al., 2 Brock. 256. 

. (Same.) The words “ and go away and continue with the 
adulterer,” are satisfied by an open state of adultery, whether 
the woman reside in the same house with the adulterer, or in 
another house; whether in her own, or a friend’s house, or his ; 
or whether with or without the ceremony of marriage ; in either 
case, she forfeits dower. Ib. 
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3. (Mortgagee.) The widow of a mortgagee is not entitled to 
dower. Reed, Adm’r. v. Shepley et al., 6 Vermont, 602. 


EJECTMENT. 

(Where the debt is barred by the statute of limitations.) An 
action of ejectment may be maintained on a mortgage, though 
the statute of limitation has run on the debt. Reed, Adm’r. v. 
Shepley et al., 6 Vermont, 602. 

But see 7 Wendall’s Reports, 94. 

ELECTION. 

(Right of, in vendee of land.) A vendee being required to sur- 
render the surplus in the tract of land conveyed, may elect from 
what side or end it shall be taken. Harrison v. Talbot, 2 
Dana, 268. 


EMINENT DOMAIN. 

( Rights of the public—Rights of individuals.) The object and 
the end of all government, is to promote the happiness and 
prosperity of the community by which it is established; and 
it can never be assumed, that the government intended to 
diminish its power of accomplishing the end for which it was 
created: and in a country like ours, free, active and enterpris- 
ing; continually advancing in numbers and wealth; new 
channels of communication are daily found necessary both for 
travel and trade; and are essential to the comfort, convenience, 
and prosperity of the people. A state ought never to be pre- 
sumed to surrender this power; because, like the taxing 
power, the whole community have an interest in preserving it 
undiminished : and when a corporation alleges, that a state has 
surrendered, for seventy years, its power of improvement and 
public accommodation in a great and important line of travel, 
along which a vast number of its citizens must daily pass; the 
community have a right to insist, in the language of this Court, 
“that its abandonment ought not to be presumed, in a case in 
which the deliberate purpose of the state to abandon it does 
not appear.” The continued existence of a government would 
be of no great value, if, by implications and presumptions, it 
was disarmed of the powers necessary to accomplish the ends 
of its creation; and the functions it was designed to perform, 
transferred to the hands of privileged corporations. The rule 
of construction announced by the Court, in the case of the 

14* 
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Providence Bank v. Pittman, was not confined to the taxing 
power, nor is it so limited in the opinion delivered. On the 
contrary, it was distinctly placed on the ground that the in- 
terests of the community were concerned in preserving, un- 
diminished, the power then in question: and whenever any 
power of the state is said to be surrendered or diminished ; 
whether it be the taxing power, or any other affecting the 
public interest ; the same principle applies, and the rule of 
construction must be the same. Noone will question, that 
the interests of the great body of the people of the state, would 
in this instance be affected by the surrender of this great line 
of travel to a single corporation, with the right to exact toll 
and exclude competition for seventy years. While the rights 
of private property are sacredly guarded, we must not forget, 
that the community also have rights; and that the happiness 
and well-being of every citizen depends on their faithful pre- 
servation. The Charles River Bridge v. The Warren Bridge, 
11 Peters, 420 

ENGLAND. 

1. (Decisions of the courts in.) The decisions of the courts of 
England, made prior to the Revolution, are of binding author- 
ity on the courts of Virginia. ‘Those made since have not that 
character, but when they are reasonable, conformable to gen- 
eral principles, and do not change arule previously established, 
they will not be entirely disregarded. Murdock & Co. vy. 
Hunter’s Rep., 1 Brock. 135. 

2. (Same.) And where a distinction is of ancient date, and the 
attempt to overrule it has itself been overruled since the Revo- 
lution, such modern adjudication can be considered in no other 
light than as the true exposition of the ancient rule. Living- 
ston v. Jefferson, 1 Brock. 203. 

ENTRY ON LAND. 

( When ouster.) An entry by one on the land of another, is or 
is not an ouster of the legal possession arising from the title, 
according to the intention with which itis done. If made 
under claim or color of title, it isan ouster; otherwise it is a 
mere trespass. In legal language, the intention guides the 
entry and fixes its character. Lessee of Ewing v. Burnett, 11 
Peters, 41. 
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EQUITY. 


(Persons having distinct interests in.) It isa general rule in equity, 


that all persons having distinct interests must be brought into 
court; but where the interest of A. is involved in that of B., 
and A. possesses the legal right, so that the interest may be 
asserted in his name, it is not always necessary to bring both 
before the court. Hopkirk v. Page, 2 Brock. 20. 


EQUITY JURISDICTION. 


1. 


vo 


(When it attaches.) It is a general principle of equity, that 
wherever a party has a perfect remedy at law, he cannot come 
into a court of equity to enforce his rights; some defect in the 
legal remedy being the very foundation of the equitable juris- 
diction. But where, superadded to this legal right, a trust is 
expressly created, either by the deed of the parties, or by the 
operation of law, or both, a court of equity has a concurrent 
jurisdiction with the court of law; and the party may proceed, 
at his option, either to enforce the legal security, or, may come 
into equity to enforce the trust. The United States v. Myers 
et al., 2 Brock. 516. 

(Same.) Although, a court of equity, will not interfere to 
adjust equities between a debtor defendant, and his debtor, 
upon a bare possibility that a resort may ultimately be had to 
the latter, yet, where the foundation of the suit is a trust, and 
the trust subject is distributed among several, the cestwi que 
trust, has a right to call for an account of the trust subject, in 
whatever hands it may be found. Jb. 


EVIDENCE. 


2 


(Account books—acknowledgment.) An account taken from 
the books of a merchant’s clerk, who is dead, is not admissible 
evidence in an action on account, unless such books were the 
original books of entry, and kept by a clerk who could have 
proved, if living, the delivery of the goods: and his hand-writ- 
ing must also be proved. Where such an account is offered, 
collateral testimony, as, for example, a letter from the defend- 
ants, acknowledging in general terms a balance due the plain- 
tiffs, will not be admitted to verify an account which would be 
otherwise inadmissible. It must apply to the account itself, 
and not merely to general transactions, which have no tendency 
to verify the particular account produced, but would equally 
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support a claim for a small or a large amount. Owen v. Ad- 
ams, 1 Brock. 72. 


. (Claim in admiralty.) A claim to a vessel and cargo filed in 


an admiralty cause, though sworn to, is not evidence. The 
law does not allow to the affidavit made to them, the dignity of 
testimony. If it amounts to any thing, it is to no more than 
“the exclusion of a conclusion.” The Thomas & Henry, | 
Brock. 367. 


. (Acquiescence.) It is a general rule, that a long acquiescence 


in letters containing accounts, is prima facie evidence of the 
correctness of their contents. Hopkirk v. Page, 2 Brock. 20. 


. (In proceeding in rem.) Where process is to be served on the 


thing itself which is the subject of controversy, and where the 
mere possession of the thing itself by the service of that pro- 
cess, and making proclamation, authorizes the Court to decide 
upon it without notice to any individual whatever, it is a pro- 
ceeding i rem, to which all the world are parties, and in every 
such case, the decree is conclusive evidence against all parties 
interested, though not brought before the Court by process. 
Mankin v. Chandler & Co., 2 Brock. 125. 


. (Foreign attachment.) A foreign attachment (under the law 


of Virginia, see 1 R. C. of 1819, ch. 123, p. 474), is not a pro- 
ceeding inrem. It is a suit by a plaintiff against defendants, 
and a decree in such a case is conclusive evidence only against 
parties and privies. Jhb. 

( What may be proved by a witness.) A witness is competent 
to prove what another witness did not say on a former trial, 
although he may not be able to testify to the substance of all 
he did say. Bemus v. Howard, 3 Watts, 255. 


. (Comparison of handwriting.) Comparison of handwriting is 


evidence in a suit for a libel, where it goes in corroboration of 
other evidence tending strongly to prove the handwriting of 
the libel to be that of the defendant. Callan v. Gaylord, 3 
Watts, 321. 

(Answer of defendant.) The answer of a principal debtor, 
admitting his insolvency, is not evidence of that fact, against 
a co-defendant, his surety. Daniel v. Ballard, 2 Dana, 296. 


. (Variance.) Every penal offence must be proved as laid in 


the indictment. A charge, that the defendant set up and kept 
a farobank, at which money was bet, lost and won, is not sus- 
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tained by proof that bank notes were bet, lost and won. Pryor 
v. The Commonwealth, 2 Dana, 298. 

10. (Upon indictment as common gambler.) Upon the trial of one 
indicted as a common gambler, evidence that ‘he was and is 
by reputation a common gambler,” is not admissible : his acts, 
not his character, are to be proved. The Commonwealth v. 
Hopkins, 2 Dana, 418. 

EXPATRIATION. 

1. (Quere whether an American eitizen can expatriate himself ?) 
Quere: If a native born American citizen can expatriate him- 
self? If he can, he divests himself, by the very act of expatri- 
ation, as well of the obligations, as of the rights of a citizen. 
He becomes, ipso facto, an alien; his lands are escheatable, 
and the rights appertaining to citizenship, once lost, cannot be 
recovered by residence, but he must go through the formula 
prescribed by law, for the naturalization of an alien born. 
The Santissima Trinidad, 1 Brock. 478. 

2. (But may enter the service of a foreign government.) But 
whether the right of expatriation exists or not, an American 
citizen may, under the modern usage of nations, enter either 
the land or naval service of a foreign government, without com- 
promising the neutrality of his own, or divesting himself thereby 
of his rights of citizenship. Ib. 


FORCIBLE ENTRY, &c. 

(Insufficient notice.) Written notice left at the “‘ supposed most 
common place for him (defendant) to be found,” is not a good 
constructive service. Lewis et al. v. Outten, 2 Dana, 93. 


FOREIGN ADMINISTRATION. 

(Disposition of effects.) Where a principal administration is 
granted in another state, and an ancillary administration in 
this state, it appertains to the authority of our courts to settle 
and adjust the accounts of the administrator, for effects received 
in this state; and it is discretionary with them to order dis- 
tribution here, or to remit the effects to the place of the princi- 
pal administration for that purpose. Although the latter is 
the usual course, still it will not be adopted, where the rights 
of those entitled to the estate would be endangered by it. 
Porter’s Heirs v. Heydock, 6 Vermont, 374. 








166 Digest of American Cases. [Oct. 


FRAUDS STATUTE OF, 

(Contract how affected by.) The statute of frauds, which pro- 
hibits a suit upon certain contracts not in writing, does not 
make the contract void, but, so far as the same may have been 
performed, the party, as to what has been done, may defend 
under it. Philbrook v. Belknap, 6 Vermont, 283. 

GUARDIAN. 

1. (Promise of.) The personal promise of a guardian on suffi- 
cient consideration, to pay the debt of his ward, is not void. 
French v. Thompson, 6 Vermont, 54. 

2. (Same.) The surrender to him, by a former guardian, of the 
ward’s demands, is a sufficient consideration for a promise to 
pay the debt of such former guardian, Jb. 

3. (Construction of clausein a deed.) A father having conveyed 
to his son certain real estate as his portion, added to the deed 
this clause: “It is understood by the parties that this deed is 
to operate as a complete and mutual bar, release and discharge 
of all claims and demands up to the date, including all transac- 
tions and debts of whatever nature.” Held, that this shall not 
be construed to release the estate of the father from the pay- 
ment of a sum of money which the son, as guardian of a minor 
child, had loaned to his father. Ege’s Appeal, 3 Watts, 495. 

GUARDIAN AND WARD. 

1, (Same person executor and guardian.) If A. be executor of 
B., and testamentary guardian of C., the daughter of B., and 
the testator give a bond as a specific legacy to his daughter, 
and A. receives the bond, and charges himself, in his execu- 
tor’s account, with the amount thereof, “‘ to be paid to his ward,” 
and writes to the obligor, in the bond, that he shall make him- 
self debtor to his ward for the legacy, and hold the obligor as 
bound to himself. Held: ist. That this is an assent of the 
executor to the legacy, and a payment of it to the guardian as 
much as if the two characters were not united in one person. 
2d. That the sureties of A, in the executor’s bond, (as well as 
the executor,) are discharged from liability for the legacy un- 
der the executor’s bond. 3d, That A. was chargeable, as guar- 
dian, but as he gave no bond in that character, his hewrs, on 
his death, are not bound, though the debt remains one ef the 
first dignity against his personal estate. Alston v. Munford, 1 
Brock. 266. 
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(One of several may act.) If there be four testamentary guar- 
dians, one of the four has a right to receive a legacy for the 
ward, from the executor, and to give a receipt to him for the 
same, and the acquittance to him is good, without requiring 
the joint receipt of all. And on the same principle, if the 
characters of executor, and of receiving guardian, be united in 
the same person, the guardian who charges himself, discharges 
himself as executor. Ib. 

( Ward not bound to take depreciated property.) Wards are not 
bound to take bank stock, in which their guardian invested 
their funds, and which afterwards sunk in value. He must 
account to them for the money invested with interest. 7 J. J. 
M. 238. Hughes, &c. v. Smith, 2 Dana, 251. 


HABEAS CORPUS. 


1. 


o 
~ 


3. 


( Under the act of congress.) The act of congress authorizing the 
writ of habeas corpus to be issued, “‘ for the purpose of inquir- 
ing into the cause of commitment,” applies as well to cases of 
commitment under civil as to those under criminal process. 
In inquiring into the extent of the power thus conferred, the 
courts of the United States are not required to limit the appli- 
cation of the writ to cases to which it is limited in England, so 
far as it depends upon British statutes, viz.: to cases of com- 
mitment under criminal process; but may apply it to all cases 
which it would reach at common law, viz.: to commitments 
under civil as well as criminal process; for although the com- 
mon law is not a source of jurisdiction, in the courts of the 
United States, it is necessarily referred to for the definition and 
application of terms. Ex parte Randolph, 2 Brock. 447. 


. (Extent of.) Habeas corpus, in this state, extends to persons 


imprisoned on final civil process. Kellogg, Ex parte, 6 Ver- 
mont, 509. 

(Same.) Habeas corpus is not the proper remedy when the 
judgment is not void, but erroneous or irregular. Jb. 


HEADS OF DEPARTMENTS. 
(Appointments by.) Appointments to office can be made by the 


heads of departments, in those cases only which congress has 
authorized by law, and, therefore, the appointment of an agent 
of fortifications by the secretary of war, there being no act of 
congress conferring that power upon that officer, is irregular. 
The United States v. Maurice et. al., 2 Brock. 96. 
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HUSBAND AND WIFE. 

1. (Bill in equity by latter.) A court of equity will sustain the 
bill of a married woman, suing by her next friend, to recover a 
legacy bequeathed to her, where the husband has transferred 
all his marital rights in the legacy to his wife. Gallego v. Gal- 
lego’s executor, 2 Brock. 285. 

2. (Legacy to latter.) A legacy, until it is recovered, is a chose 
in action, and the marital right of the husband to his wife’s 
legacy does not attach, until it is reduced into possession. He 
may, indeed, sue for it, and reduce it into possession, but so 
long as it continues a chose in action, it is the property of the 
wife. 1b, 

3. (Same—relinquishment by husband.) A relinquishment by 
the husband, of his marital right to a legacy bequeathed to his 
wife, is valid as to the creditors of the husband, and a court of 
equity will not interpose its authority to compel the husband to 
reduce the legacy into his possession, for the purpose of sub- 
jecting it to their claims. 6. 

4. (Conversion.) A conversion by a wife, is a conversion to the 
husband’s use; and he only can be sued for it. Where the 
conversion was by both jointly, he alone, or both jointly, may 
be sued. If they are joined, the declaration must allege that 
the conversion was (not to their, but) to his use. Estill and 
Wife v. Fort, 2 Dana, 238. 

5. (Wife's contracts for necessaries.) The husband’s assent, to 
his wife’s contracts for necessaries for herself and family, is 
implied during cohabitation. Not so, when she has eloped 
without sufficient cause. But if he receives her again, after a 
separation, or if she desires to return, and he, without sufficient 
cause, refuses to receive her, his assent to her contracts for 
necessaries, thenceforward, will be inferred. Henderson v. 
Stringer, 2 Dana, 292. 

INFANTS. 

( Contracts by guardians of.) Contracts respecting the lands of 
infants, entered into between the mother, as guardian of the 
infants, and a third party, though absolutely void at law, will 
yet be sustained in equity to the extent, (and only to that ertent), 
of the equity they give for a liberal remuneration for services 


performed. Teakle v. Bailey, 2 Brock. 43. 
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INNKEEPER. 


1. (What.) No person can keep an inn or house of entertain- 
ment, unless he is nominated by the authority of the town, and 
licensed by the court. State v. Stone, 6 Vermont, 295. 

. (Same.) It is not necessary, to constitute a person a keeper 
of an inn a house of entertainment, that he should sell spirits 
or wine. Ib. 

3. (Same.) He incurs the penalty under the statute, if he, with- 
out license, does those things which are usually and commonly 
done by innkeepers for the accommodation of travellers, though 
he should not keep spirits or wines. Ib, 

4. (Same.) A person cannot keep a house of public entertain- 
ment under a license to keep a victualling house. Jb. 

5. (Same.) Nor can he keep such a house, where the authority 
refuse or neglect to approbate a sufficient number of innkeep- 
ers for the accommodation of the public. 0. 

INSOLVENCY. 

( When—to entitle U. S. to preference.) Where a partnership 
firm, being indebted to the United States for duties, makes an 
assignment of all their effects for the payment of their debts, 
for which the social fund is inadequate, this is an act of insol- 
vency, quoad the social fund, under the act of congress, which 
gives the United States the preference to other creditors, ‘‘ in 
all cases of insolvency :” and it seems, that such an assignment 
amounts to an act of general insolvency, and that the private 
property of the individual partners, will also be subjected to the 
payment, in the first instance, of the debt due to the United 
States, in the event of the inadequacy of the partnership fund. 
United States v. Shelton & Co., 1 Brock. 517. 

INSOLVENT ESTATE. 

1. (Claim against—not due.) A claim against a deceased per- 
son’s estate, represented insolvent, which is not due at the 
close of the commission, but is contingent and uncertain, can- 
not be allowed by commissioners, and is not barred under the 
statute relating to insolvent estates. Lowry vy. Adm’r. of Ste- 
vens, 6 Vermont, 113. 

2. (Same.) Such claim, if it become absolute, may be enforced 
against the administrator, if he have assets, or against the heir 
after a decree of the estate tohim. Jb. 

3. (Same.) An allowance by commissioners, not ascertaining 
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the amount of the claim, but merely certifying the claim to be 
just, leaving the amount uncertain, is void. Jb. 

INSTRUCTIONS. 

(Effect of erroneous.) Erroneous instructions are cause for 
reversal, notwithstanding the verdict may be such as it ought 
to have been, under a correct exposition of the law. Davis v. 
Young, 2 Dana, 310. 

INSURANCE. 

(Loss of vessel by fire.) The Steamboat Lioness was insured on 
her voyages on the western waters, particularly from New 
Orleans to Natchitoches on Red river and elsewhere, “ the 
Missouri and Upper Mississippi excepted,” for twelve months. 
One of the perils insured against was, “fire.” The vessel 
was lost by the explosion of gunpowder.—By the Court. A 
loss by fire, when the fire was directly and immediately caused 
by the barratry of the master and crew, as the efficient agents 
when the fire was communicated,—and occasioned by the 
direct act and agency of the master and crew, intentionally 
done from a barratrous purpose, is not a loss within the policy ; 
if barratry is not insured against. Waters v. The Merchants’ 
Louisville Insurance Company, 11 Peters, 213. 

JUDGMENT. 

1. (By competent court.) Judgment by a court of competent 
jurisdiction is not void for error or irregularity in the previous 
proceedings. Kellogg, ex parte, 6 Vermont, 509. 


os: 

2. (Of a foreign court.) A judgment rendered by a justice of 
the peace in New Hampshire, may be proved here by a copy 
of the record, certified by him, with proof that he is a justice 
of the peace. Ib. 

3. (Same.) 'The judgment of a court of record in another state, 
where the court had jurisdiction, and where the parties had 
notice and appeared, and had atrial on the merits, is con- 
clusive upon the matters adjudicated upon, and also of the 
amount of the judgment in an action of debt thereon. Jb. 

4. (Same.) The merits of such a judgment cannot be inquired 
into when given in evidence under a plea of nil debit. Ib. 

5. (Same.) Parol proof is not admissible to shew that an appeal 
from such judgment was granted ; this can only appear from 
the record. Jb. 
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6. (Same.) A judgment rendered in an action, where service 
is made by attaching the property of the defendant within the 
state, and no actual notice given to him, is not a void judg- 
ment; the property gives jurisdiction to the court. Jb. 

7. (Verdict delivered on Sunday.) A judgment is not erroneous 
because the verdict on which it was rendered was delivered on 
Sunday. Huidekoper v. Cotton, 3 Watts, 56. 

JURISDICTION. 

(When once established, continues.) Where the jurisdiction of 
the federal courts has once attached, no subsequent change in 
the relation, or condition of the parties, in the progress of the 
cause, will oust that jurisdiction. The strongest considerations 
of utility and convenience require, that the jurisdiction, being 
once vested, the action of the court should not be limited, but, 
that it should proceed to make a final disposition of the subject. 
The United States v. Myers et al., 2 Brock. 516. 

LAWS OF NATIONS. 
1. (Surrender of the citizen of a foreign government.) A foreign 
government has no right, by the laws of nations, to demand of 
the government of the United States, a surrender of a citizen 
or subject of such foreign government, who has committed a 
crime in his own country, and is afterwards found within the 
limits of the United States. It is a right which has no ex- 
istence without, and can only be secured by, a treaty stipulation. 
Case of Jose Ferreira dos Santos, 2 Brock. 493. 

. (Same.) But even if the right to demand such surrender ex- 
isted, independently of a treaty stipulation, the judicial officers 
of the United States, have no authority to surrender the ob- 
noxious individual, or to detain him in custody, until a formal 
demand for the surrender could be made by the foreign govern- 
ment of the executive of the United States. Jb. 

LEGITIMACY. 

One illegitimate child can inherit to another illegitimate child of 
the same mother. Burlington v. Fosby, 6 Vermont, 83. 

LIBEL. 

1. (What.) It isa libel to publish of a man that he had made 
and put in circulation a false, scandalous and scurrilous report 
about another. Colby v. Reynolds, 6 Vermont, 489. 


2. (Evidence of publication.) Depositing a libel (which was in the 
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form of an anonymous letter) in the post-office, where it was 
mailed and despatched, together with the fact of its production 
by the plaintiff on the trial, is sufficient evidence of its publica- 
tion, without the oath of the person to whom it was addressed, 
who, living out of the state, was out of the jurisdiction of the 
court. Callan v. Gaylord, 3 Watts, 321. 

LIEN. 

1. (Of master.) By the maritime law, the master has no lien on 
the ship, even for maritime wages. The Steamboat Orleans 
v. Phebus, 11 Peters, 175. 

2. (Landlord’s.) The immediate landlord only, has a lien upon 
the goods, &c. of his tenant; it does not extend to a sub-ten- 
ant’s goods. Craddock v. Riddlesbarger, 2 Dana, 209. 

3. (Of attorneys.) An attorney has no lien for his fees on money 
in the hands of a sheriff. Irwin v. Workman, 3 Watts, 357. 

LOCAL LAW. 

1. (Applied.) The provisions of the local law or civil code of 
Louisiana, were applied to a case which was instituted in the 
district court of the United States, under the chancery powers 
vested in that court, by the constitution of the United States ; 
giving chancery jurisdiction to the courts of the United States. 
Livingston v. Story, 11 Peters, 351. 

2. (Cannot confer jurisdiction.) 'The local laws of a state can 
never confer jurisdiction on the courts of the United States. 
They can only furnish rules to ascertain the rights of the 
parties, and thus assist in the administration of the proper 
remedies where the jurisdiction is vested by the laws of the 
United States. The Steamboat Orleans v. Phebus, 11 Peters, 
175. 

MAIL CARRIERS, 

(Construction of term.) A mail carrier is within the 18th sec. 
of the ‘‘Act regulating the post-office establishment,” subjecting 
to a penalty in certain cases, ‘‘ persons employed in any of the 
departments of the General Post-Office. The United States v. 
Belew, 2 Brock. 280. 

MASTER AND APPRENTICE. 

( Construction of covenant.) A covenant to teach an apprentice 
an art and mystery, binds the covenantor to make him as good 
a workman in the trade as those generally are who have regu- 
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larly learned it. If, however, the apprentice is so deficient in 
capacity as not to be able to learn the trade, this will excuse 
the master; but if such excuse exist, it is for him to aver and 
prove it; it will not be presumed in the absence of proof. 
Barger v. Caldwell, 2 Dana, 131. 


MASTER AND SLAVE. 

(Slave trade.) The acts of congress which prohibit the slave 
trade, and the importation of persons of color into the United 
States, do not apply to the case of a master, a citizen of the 
United States, who carries his slaves with him abroad, as his 
servants; and afterwards brings or sends them back to the 
United States, after such temporary absence. The United 
States v. The Ship Garonne, 11 Peters, 73. 

MISTAKE. 

( Of name—in deed of trust.) Where a deed of trust is executed 
by a debtor, to secure a debt due to A, but by mistake the 
name of B is inserted, instead of that of A, and A files his bill, 
praying relief, &c.: a court of equity, if the mistake is clearly 
established, will decree the money to be paid in the first in- 
stance to A, whois réally and ultimately entitled to it. M‘Call, 
Smilie & Co. v. Harrison et al., 1 Brock. 126. 

MORTGAGE. 

(What will be construed.) L. executed and delivered to W. a 
deed in fee simple, for alot of ground in consideration of a 
certain sum of money ; and at the same time W. executed and 
delivered to L. a covenant, that he would reconvey the same to 
him upon the payment of the same amount of money within 
one year. Held, that these papers constitute a mortgage, and 
are to be so construed, although it appear by parol that the 
parties did not so intend it. Colwell v. Woods, 3 Watts, 188 

NEGROES, MULATTOES, &c. 

(Importation of.) The act of congress of the 28th of February, 
1803, forbidding any master or captain of a ship or vessel, to 
import or bring, into any port of the United States, any negro, 
mulatto, or other person of color, under certain penalties, where 
the admission or importation of such persons is prohibited by 
the laws of such state, does not apply to colored seamen em- 


ployed in navigating such ship or vessel. The Brig Wilson, 
1 Brock, 423. 
15* 
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NEW TRIAL. 


(Sickness resulting from drunkenness.) Sickness—the conse- 
quence of drunkenness, will not excuse want of due diligence, 
and entitle the party to a new trial. T'urner’s administrator v. 
Booker, 2 Dana, 337. 

NON COMPOS MENTIS. 

( By reason of melancholy.) Although a man may not be so ab- 
solutely insane, as to avoid his contracts: yet, if he labors un- 
der melancholy, it will excuse inattention to his affairs ; and 
will authorize relief against judgments obtained against him 
during such a state of mind. Tabb’s Administrators v. Gist 


et al., 1 Brock. 33. 

NON EST FACTUM. 

(Bond executed in blank.) A. and B. consented to become se- 
curities tn an official bond. A printed paper in the usual form 
prepared for official bonds was signed by them. At the time 
that A. and B. signed it, all those parts which are usually writ- 
ten, including the penalty, the names of the obligors, &c., were 
blank ; and C., the principal, had not yet signed it. A. and 
B. signed it with a perfect knowledge of the purpose for which 
it was designed, but the blanks were afterwards filled up in 
their absence, and without any express authority from the sure- 
ties, and the bond so executed was accepted by the proper 
authorities of the United States. as the official bond of C., with 
A. and B. as his sureties. Held : That such bond is not obli- 
gatory on A.and B. The United Slates v. Nelson and Myers, 
2 Brock. 64. 

NOTES, PROMISSORY. 

(Alteration of.) If the holder of a note, or bond, alters, or adds 
to it, without the consent of the obligor, he destroys its efficacy ; 
which can never be restored without the concurrence of the 
obligor—erasing the alteration or addition will not doit. Cotton 
v. Edwards, 2 Dana, 106. 

NUISANCE. 

1. (Public and private.) A public nuisance may be abated by any 
body; a private one only by those injured by it. Gates v. 
Blincoe et al., 2 Dana, 158. 

2. (Fence inaroad.) A fence in aroad is a nuisance, at common 
law ; and he who builds it may be fined and imprisoned. Gre- 
gory v. The Commonwealth, 2 Dana, 417. 
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OFFICER. 


(Liability to surety.) An officer, who with a senior and jumor 


execution in his hands, levies the latter first ; in consequence 
of which, the former is satisfied by a sale of the property of a 
surety, is liable to the surety, for damages, to the full value of 
the surety’s property sold; unless the defendant’s effects were 
insufficient to satisfy the senior execution ; then the officer is 
only liable for so much of the surety’s property as sold for the 
sum the effects of the principal brought ; not for what was re- 
quired to make up the deficiency—the loss, by sacrifice, if any, 
being thus cast upon the officer. Staton et al., v. The Com- 
monwealth, for Gill, 2 Dana, 399. 


PARTNERS. 


1. 


( Conveyance by one.) One partner has a right to convey the 

partnership effects, (other than real estate) to the creditors of 
the firm, in payment of their debts, either to the creditors 
directly, or through the intervention of trustees, and if the 
transaction be bona fide, the deed will not be set aside, although 
the consent of the other partner was not obtained. Anderson 
& Wilkins v, Tompkins et al., 1 Brock. 456. 


. (Same.) The doctrine that a partner cannot bind his copart- 


ner by a deed, does not apply in a case in which the property 
purported to be conveyed by the deed, is of such a description, 
that a title to it passes by the mere act of delivery. ‘The mere 
circumstance of annexing a seal to the instrument of convey- 


ance, in such a case, does not annul a transfer so consumma- 
ted. Ib. 


. (Real estate conveyed to.) If real property is conveyed toa 


firm, or to partners in trust for a firm, the members of the firm 
are tenants in common, and neither party can convey more 
than his undivided interest in the subject. Jb. 


PARTNERSHIP. 


1. 


9 
~ 


(When not.) <A., owning a mill, agrees with B. to work it 
and divide the gross earnings equally. A.and B. are not 
partners—B’s share being only a compensation for his labor. 
Ambler y. Bradley, 6 Vermont, 119. 

(Contract—not authorized.) When a partnership is limited 
by the articles to a particular business, if one of the partners 
executes a note in the name of the firm, for the purchase of 
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property for other purposes than those for which the partner- 
ship was first formed, it is incumbent on the person suing on 
such note, to prove affirmatively that the other partners con- 
sented to the enlargement of their business, or to the purchase 
Waller Adm’r. v. Keyes, 6 Vermont, 257. 


3. (Liability of partners.) A. was a partner of B. in a house at 
Natchez. B. and C. composed another firm at the same place. 
A. undertook, as the agent of the firm of B. and C., the col- 
lection of a bill of exchange belonging to D., and enclosed it 
for that purpose to a house in Philadelphia, instructing the house 
to transmit the proceeds of the bill when collected to B., who 
resided at Pittsburgh, and signing himself to the letter of advice 
‘for B. and C.” The house in Philadelphia brought suit on 
the bill in the name of B. and C. as indorsers, recovered the 
proceeds, and transmitted the same to B. agreeably to A.’s in- 
structions. The firm of which A. was a partner, or rather A. 
himself, was, at the time B, received the proceeds, largely in- 
debted to B. The owner, D., brought assumpsit against B. for 
the proceeds of the bill. Held, that A. acted as the agent of 
the firm of B. and C., and not in the course of any mercantile 
transaction with the firm of which he (A.) was a partner ; that 
the transaction was nothing else than the collection of money by 
the firm of B. and C., and a receipt of it by one of the partners 
(B.), which receipt affected that partner as well as the firm with 
a knowledge of the whole transaction, and rendered said firm 
liable to the legal owner for the proceeds of the bill. Wilkins 
v. Boyce, 3 Watts, 39. 

That one was sued for the liability of a firm can only be 
taken advantage of by plea in abatement. Jb. 


4. (Same.) If A. contract with B. to deliver articles to B. at a 
specified period, and if, before the articles are delivered, B. 
enter into partnership with C., if credit be given at the time of 
the delivery, it is presumed to be given to the partners, and they 
are liable whether the existence of the partnership was or was 
not known to A. at the time he gave the credit. Johnston v. 
Warden, 3 Watts, 101. 


PASSENGER LAWS OF THE UNITED STATES. 
1. (To what applicable.) The passenger laws of the United 
States, apply only to passengers whilst on their voyage, and 
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until they shall have landed. After the landing of passengers, 
the laws of the United States do not come in conflict with the 
laws of a state, which obliges security to be given against their 
becoming chargeable as paupers ; and for their removal out of 
the state, in the event of their having become so chargeable. 
City of New York v. Miln, 11 Peters, 102. 

2. (Persons—not subjects of commerce.) Persons are not the 
subject of commerce ; and not being imported goods, they do 
not fall within the reasoning founded upon the construction of 
a power given to congress to regulate commerce, and the 


prohibition of the states from imposing a duty on foreign goods. 
Ib. 


PATENT LAWS, CONSTRUCTION OF. 


{Renewal of Patent.) An old patent, securing to the inventor of 
improved machinery, for the manufacture of flour and meal, 
the exclusive use of his invention for 14 years, having expired, 
J. & M. erected machinery, adopting the improvements of the 
patentee, and, subsequently a special act of congress was pass- 
ed, authorizing the secretary of state to issue a second patent 
for the same invention, for an additional term of 14 years, 
which act contained the proviso, “ that no person who shall 
have used the said improvements, or have erected the same for 
use before the issuing of the said [second] patent, shall be lia- 
ble to damage therefor.” Held, That this proviso did not 
authorize the use of this improved machinery, by J. & M., 
subsequent to the date of the second patent, and for such sub- 
sequent use, they were liable to damages to the patentee. Ev- 
ans v. Jordan & Morehead, 1 Brock. 248. 


PATENT RIGHTS. 


(Construction.) An inventor obtained a patent for certain im- 
provements made in the construction of the plough, and brought 
suit for an alleged violation of his patent-rights. In the de- 
scription of those improvements which is annexed to, and made 
a part of the patent, after reference to the imperfections of the 
mould-boards formerly in use, the specification proceeds: “In 
order to meet and remedy the inconveniences arising from this 
form of structure, I form my mould-board into a different shape, 
and instead of working the moulding part, or face of the mould- 
board, to straight lines, my improvement is to work it to circular 
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or spheric lines. By repeated experiments, I have ascertained 
that in one direction, viz. : from a, fig. 4, (the point of the share) 
inclining to the back part of the mould-board, the circle or 
segment to which the mould-board is wrought, should have 
about three times the radius of the smaller segments, repre- 
sented by the letters c, c, §c., the former being about thirty-six 
inches, the latter twelve.”’ After a detailed description of the 
new mould-board, the specification proceeds: ‘ This being 
thus worked off, uniformly forms a section of a loradromic or 
spiral curve, and when applied to practice, is found to fit or 
embrace every part of the furrow-slice far more than any other 
shaped plough, &c.” Held: 

Ist. That this patent must be construed, not as extending to 
all mould-boards whose faces are worked to circular or spheric 
lines, forming a segment of a lorodromic or spiral curve, which 
general description would apply to mould-boards already in use, 
and under that construction the patent would, consequently, be 
void,) but as applying only to mould-boards whose faces are 
worked upon transverse circular lines, whose radii are in the 
exact proportion of thirty-six to twelve. The word “ about” 
must be rejected for uncertainty. 

2d. That it is the province of the court to construe the patent 
and determine what improvements are intended to be patented, 
and of the jury to decide whether those improvements are de- 
scribed in the patent with sufficient clearness to enable a skilful 
mechanic to construct a machine thereby. In deciding this 
question, the jury should give a liberal common sense con- 
struction to the directions contained in the specification. 

3d. That so much of the patent as relates to the face of the 
mould-board, is not violated, unless the same circular lines are 
adopted as are described in the specification, but if the imita- 
tion be so nearly exact as to satisfy the jury that the imitator 
intended to copy the model, and to make some almost imper- 
ceptible variation for the purpose of evading the right of the 
patentee, this may be considered as a fraud on the law, and 
such slight variation may be disregarded. 

4th. That a particular description of the mould-boards form- 
erly in use, is not necessary to give validity to the patent; a 
reference to them in general terms, which are not untrue, or a 
reference to a particular mould-board generally known, accom- 
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panied by such an intelligible description of what is new, as 
will enable a workman to distinguish it from the old, is suffi- 
cient. 

5th. That although the act of Congress declares, “ that sumply 
changing the form or proportion of any machine, shall not be 
deemed a discovery,’ yet, when the change of form or pro- 
portion produces a new effect, of which the jury must judge, it 
is not simply a change of form or proportion, and does not come 
within the inhibition of the statute. Davis v. Palmer, and The 
Same v. M’Cormick, 2 Brock. 298. 


PAYMENT. 


(Part.) Where W. was employed by C. to go to the creditor 


and purchase of him a judgment debt against C. for less than 
its amount, and C. furnished W. the money, who purchased 
without disclosing to the creditor that he was agent for the 
debtor, this operated but as part payment of said debt by C. 
Shaw v Clark, 6 Vermont, 507. 


PLEADING. 
(Partnership.) A partner who purchased, and actually applied, 


articles for the use of the partnership, may, if sued alone, plead 
in abatement that the contract, if made at all, was made with 
him jointly with the other partners. Alerander v. M Ginn, 
3 Watts, 220. 

It is not material that the plaintiff was ignorant of the part- 
nership at the time of the purchase, or whether he gave credit 
on the responsibility of the partners jointly, or on that of the 
defendant individually. The plea is sustained if the defendant 
intended the purchase as a partnership transaction, and it came 
within the scope of his authority. 10. 


PLEDGE. 


l. 


(Prosecution of claim without restoring.) Where a plaintiff 
has received a good note of a third person from his debtor as 
a pledge, or collateral security, of a greater amount than his 
own claim, he may still maintain an action on his own note 
without previously restoring the note received as collaterial 
security. Chapman & Wilson v. Clough, 6 Vermont, 123. 


. (Sale of.) Where a creditor, having two demands against 


his debtor, holds a note executed by a third person as a security 
for one demand, and a pledge of property as security for the 
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whole, if he sells the pledge for enough to pay both demands, 
it will be a satisfaction of both. Strong et al. v. Wooster, 6 
Vermont, 536. 


3. (Same.) Where the creditor promised the surety that he 
would, on the sale, reserve enough to pay both demands, it 
was held, that if he sold the property for sufficient to satisfy 
both demands, and paid the avails, except enough to satisfy 
the demands not secured by the note, to the debtor, that he 
could not recover on the note. 1b. 


POSSESSION. 

(To bar an adverse entry, must be continued.) The possession, 
to bar an adverse entry, by time, must be continued—uninter- 
rupted; for the law will not allow that time is progressing 
against a claimant, when he can find no occupant on the land, 
to bring suit against. Jones v. Chiles, 2 Dana, 31. 


POSSESSION OF LAND. 

(Right of.) An elder legal title to a lot of ground gives a right 
of possession, as well as the legal seizure and possession there- 
of, coextensive with the right; which continues until there 
shall be an ouster by actual adverse possession, or the right of 
possession becomes in some other way barred. Ewing v. Bur- 
net, 11 Peters, 41. 


PRACTICE IN SUITS AT LAW. 


(Reversal for misdirection.) If a judge, while instructing or ad- 
dressing a jury, uses language calculated to induce them to 
believe that it is their duty to decide a fact submitted to them, 
one way or another, as by telling them, that ‘‘ it is the plainest 
case he ever saw in court ”—‘‘ that the note was proved to have 
been altered,” or the like ; the jury being the triers of the facts, 
the evidence of which they are to weigh; he commits an error, 
for which the judgment may be reversed. Allen v. Kopman, 
2 Dana, 221. 


PRESUMPTION. 

(Of payment.) No presumption of payment will be made from 
lapse of time, where defendant absconds soon after the cause 
of action accrued, and resides in parts unknown to the plain- 
tiff, until the commencement of the suit. Dunning v. Cham- 
berlin, 6 Vermont, 127. 
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PRINCIPAL AND AGENT. 

1. (Disobedience of latter.) Where an agent voluntarily diso- 
beys the instructions of his principal, and converts to his own 
use a sum of money belonging to his principal, to which a de- 
finite and a specific destination is given by the principal, and 
the article into which the agent is directed to convert the mo- 
ney, subsequently acquires great additional value, the agent is 
not merely responsible for the money, so misapplied, with legal 
interest, but is accountable for the article into which it ought 
to have been converted. Short v. Skipwith, 1 Brock. 103. 

. (Commissions.) An agent, who, in his character of agent, 
collects a debt due to his principal, and retains it by contract 
of loan with his principal as debtor, entered into before the 
debt is collected, is not entitled to commissions on the amount 
so collected. Ib. 

3. (Property of former mingled with others.) Where bills are 
remitted by a merchant to his factor, to be converted into avail- 
able funds, and the factor mingles the property of the merchant 
with that of others, by selling the bills on a credit, and taking 
a joint note, covering other sums than that stipulated to be paid 
for the bills, this is in accordance with the general usage, and 
if the parties to the note become insolvent before it is due, the 
factor will not be held responsible, in consequence of the mere 
act of taking such note, for the loss sustained by his employer. 
Hamilton, Donaldson, & Co. v. Cunningham, 2 Brock. 350. 

4. (Negotiable paper.) The factor to whom commercial paper 
is transmitted for collection, but who does not make himself a 
party by putting his name upon the paper, is an ordinary agent, 
governed by the law which regulates the relation of principal 
and agent generally, and is not subject to the law merchant, Ib. 

PRINCIPAL AND SURETY. 

(Liability of co-surety.) One who becomes bound asa surety, at 
the instance and for the benefit of a co-surety (who afterwards 


pays the whole debt) is not liable to him, for contribution. 
Daniel v. Ballard, 2 Dana, 296. 

PUBLIC GRANTS—CHARTERS. 

1. (Construction,—strict.) Public grants are to be construed 
strictly. In the case of the United States v. Arredondo, 6 
Peters, 736, the leading cases on this subject are collected to- 
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gether by the learned judge, who delivered the opinion of the 
Court ; and the principle recognised, that in grants by the 
public, nothing passes by implication. Charles River Bridge 
v. The Warren Bridge, 11 Peters, 420. 

2. (Same—corporations.) No good reason can be assigned for 
introducing a new and adverse rule of construction in favor of 
corporations ; while the rules of construction known to the 
English common law are adopted and adhered to in every 
other case, without exception. Jb. 

3. (Exclusive privileges.) The legislature of Massachusetts in- 
corporated a company to make a bridge over Charles river, 
from Charlestown to Boston, giving the company a right to 
take tolls for a number of years. ‘The grant contained no ex- 
clusive privilege over the waters of the river, above or below 
the bridge; no right to erect another bridge, or to prevent 
other persons from erecting one; no engagement from the 
state that another should not be erected, and no undertaking 
not to sanction competition, nor to make improvements that 
would diminish the amount of its income. Upon all these 
subjects the charter was silent: and nothing was said in it 
about a line of travel, in which they were to have exclusive 
privileges. No words were used, from which an intention to 
grant any of these rights could be inferred. Held, if the 
plaintiffs are entitled to exclusive privileges, they must be im- 
plied simply from the nature of the grant ; and cannot be in- 
ferred from the words by which the grant is made. Jb. 

4. (Implied contract.) Amid the multitude of cases which have 
occurred, and have been daily occurring for the last forty or 
fifty years, this is the first instance in which such an implied 
contract has been contended for; and this Court is called 
upon to infer it from an ordinary act of incorporation, contain- 
ing nothing more than the usual stipulations and provisions to 
be found in every such law. The absence of any such con- 
troversy, where there must have been so many occasions to 
give rise to it, proves that neither states, nor individuals, nor 
corporations, ever imagined that such a contract can be im- 
plied from such charters, It shows, that the men who voted 
for these laws never imagined that they were forming such a 
contract; and if it is maintained that they have made it, it 
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must be by a legal fiction, in opposition to the truth of the 
fact, and the obvious intention of the party. The Court can- 
not deal thus with the rights reserved to the states; and by 
legal intendments and mere technical reasoning, take away 
from them any portion of that power over their own internal 
police and improvement, which is so necessary to their well 
being and prosperity. 0. 

5. (Same.) Let it once be understood, that such charters carry 
with them these implied contracts, and give this unknown and 
undefined property in a line of travelling; it will soon be found 
that the old turnpike corporations will awake from their sleep, 
and will call on this Court to put down the improvements 
which have taken their place. The millions of property which 
have been invested in railroads and canals upon lines of travel 
which had been before occupied by turnpike corporations, will 
be put in jeopardy. We shall be thrown back to the improve- 
ments of the last century; and obliged to stand still, until the 
claims of the old turnpike corporations shall be satisfied, and 
they shall consent to permit the states to avail themselves of 
the lights of modern science ; and to partake of the benefit of 
those improvements, which are now adding to the wealth and 
prosperity, and the convenience and comfort of every other 
part of the civilized world. Ib. 

RECORD. 

( Of deceased justice.) Where a justice has deceased without 
making a formal record, minutes of a judgment rendered by 
him, made on the writ, if they shew a judgment rendered and 
the amount, may be received as evidence of the judgment. 
Story v. Kimball, 6 Vermont, 541. 

RELEASE. 

(Of joint obligors.) A release of one of several obligors exone- 
rates the whole. A covenant never to sue a sole obligor, is, in 
effect, a release. But a covenant not to sue one of several 
joint obligors, does not exonerate the others ; nor even operate 
as a release to the covenantee ; who, if sued, will be left to his 
action, for redress. Mason et al v. Jouett’s administrator, 2 
Dana, 107. 

RESIDENCE. 

(Jurisdiction of the United States Courts.) The residence of a 
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party to a suit in another district of a state in which a suit is 
brought, does not exempt him from the jurisdiction of a court 
of the United States, established in the state. The division of 
a state into two or more districts, cannot affect the jurisdiction 
of the Courton account of citizenship. If found in the district 
in which he is sued, the Court has jurisdiction. M‘Micken v. 
Webb et al., 11 Peters, 25. 

SABBATH. 

1. (Secular labor.) A sale or exchange of horses, attended with 
the circumstances which usually attend those exchanges, is a 
secular labor or employment, within the meaning of the statute 
for the observance of the Sabbath. Lyon v. Strong, 6 Ver- 
mont, 219. 

2. (Contract on.) The court will not enforce a contract of this 
kind made on the Sabbath. Jb. 

3. (Same.) Nor can an action be maintained on a warranty 
made on the sale or exchange of horses on that day. 10. 

SET-OFF. 

1. (Of fees by an officer of the United States.) An officer of the 

United States, who has levied a sum of money on an execution 

in favor of the United States, to whom the United States are 

indebted for fees of office in a sum greater than the amount of 
the execution, has a right to retain it by way of set-off, and on 

a motion made on the part of the United States to commit the 

officer for failure to pay over the money so levied, he will be 

permitted to show that the United States are indebted to him ; 
and if this be shown, it is sufficient cause why he should not 

be attached. The United States v. Mann, 2 Brock. 9. 

(Must be certainin amount.) Liquidated demands only can be 

set off againsteach other, at law. The right is mutual, and if 

the demand of either party is unliquidated, there can be no set- 
off. Set-offof demands ascertained, or depending on mere com- 
putation, may be pleaded in assumpsit, or covenant, as well as in 
debt. But, where the demand of the plaintiff, or that of the 
defendant, depends on proof, the plea is inadmissible. In this 

case, upon a note, payable in such money as was received at a 

certain bank, the plea of set-off is held to be bad—the value of 


the money being uncertain. Hanna & Co. v. Pleasants and 
Bridges, 2 Dana, 269. 


vo 
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SHERIFF. 

1. (Action against.) No action of trover can be maintained by 
the owner against an officer who attached his property as the 
property of “another, but did not take the actual custody or 
possession, or require any receipt for the same, when the owner 
has not been disturbed in his possession, but has actually used 
the property himself and appropriated it to his own benefit. 
Amadon v. Myers, 6 Vermont, 308. 

2. (Duty of.) The statute directing the officer, having an ex- 
ecution, to call at the debtor’s dwelling house for pay before 
levy, is directory. Dow v. Smith, 6 Vermont, 520. 

3. (Neglect of.) The neglect of this duty does not render the 
levy a trespass, though, if no good cause for such neglect, it 
might subject the officer to an action on the case, if any real 
damage ensued. Ib. 

STATUTES, CONSTRUCTION OF. 

( State legislatures.) 'The exposition of the acts of the several 
state legislatures, is the peculiar and appropriate duty of the 
state courts, and the federal courts will always feel great reluct- 
ance in breaking the way in the exposition of such statutes, 
and will not do so, unless really necessary for the decision of 
the cases before them. Coates’s Executriz v. Muse’s Adminis- 
trators et al., 1 Brock. 539. 

SUIT AGAINST A STATE OF THE UNITED STATES. 

(Not to be maintained without consent.) No sovereign state is 
liable to be sued without her consent. Under the articles of 
confederation, a state could be sued only in cases of boundary. 
It is believed that there is no case where a suit has been 
brought, at any time, on a bill of credit, against a state; and 
it is certain that no suit could have been maintained on this 
ground, prior to the constitution. Briscoe et al. v. The Bank 
of the Commonwealth of Kentucky, 11 Peters, 271. 

SURETIES. 

1. (Subrogation.) Where there are two sureties on bills of ex- 
change and specialties, and one of them has paid more than 
his proportion, and his representatives seek contribution out of 
the estate of his co-surety, the surety who has overpaid will be 
subrogated to the rights of the creditor. Equity would, indeed, 
restrain him from recovering more than his proportion, but to 


16* 








186 Digest of American Cases. [Oct. 


that extent, his claim upon his co-surety is precisely as valid as 
upon his principal, and the representatives of the surety who 
has overpaid, are entitled to rank according to the dignity of 
the claims on which such excess was paid. The principle of 
substitution applies equally to cases arising between co-sureties 
and those between a surety and his principal. Lidderdale v. 
Robinson, 2 Brock. 159. 


. (Same.) Where money is paid by a surety for his principal, 
the surety is subrogated to all the rights of the creditor whose 
debt he has discharged. But quere—lIs this ever done in favor 
of a person not bound by the original security, who discharges 
it as a volunteer? Bank of the United States v. Winston’s Ex- 
ecutors et al., 2 Brock. 252. 


~~ 


3. (Receipt of property by one to secure against liability.) If 
one of two co-sureties receive property from the principal, to 
secure to joint liability, the other is entitled to the application 
of it in discharge of himself: and if the latter is compelled to 
pay the debt, he has a remedy in chancery against the former 
for the fund in his hands. Hinsdill v. Murry, 6 Vermont, 
136. 

4. (Same.) And in such case the court will follow the fund, 
for that purpose, in the hands of third persons, where it can 
be done without jury tothem. J6. 

5. (Same.) If the principal be in failing circumstances, and one 
surety receive property from him, which he gives the co-surety 
to understand is security for their joint liability, who relies 
upon the assurance, he will be responsible for the same to the 
co-surety, and is not at liberty, even with the assent of the 
principal, to apply it to a separate liability. 0. 

TENANT IN COMMON. 


1. ( What is conversion by.) A destruction of a personal chattel 
by one tenant in common is a conversion for which the other 
may maintain an action of Trover. Tubbs v. Richardson, 6 
Vermont, 442. 

2. (Same.) A and B are tenants in common of a quantity of 
wool in the possession of A, who sells a part and retains the 
rest, claiming the whole as his own, and refusing to deliver 
any portion to Bb on demand. Held, That this isno such con- 
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version of the property by A as to enable B to sustain an action 
of trover against him. Jb. 

TREASURY. 

(Distress warrent issued by.) A party was arrested and held in 
custody, by virtue of a distress warrant, issued from the trea- 
sury department, under an act of Congress passed the 15th of 
May, 1820, “‘ to provide for the better organization of the 'Trea- 
sury Department.” The act provides, in substance, for the 
issuing of this warrant by the agent of the treasury, against all 
military and naval officers, &c., charged with the disbursement 
of the public moneys, who shall fail to pay and settle their ac- 
counts at the treasury department. The party now in custody, 
was a lieutenant in the navy of the United States, and had offi- 
ciated as acting purser of a national ship, supplying a vacancy 
occasioned by the death of the regularly commissioned purser 
of the ship, on the Mediterranean station, and had executed no 
official bond as purser. On his return to the United States, he 
had settled his account at the proper department, viz., in 1828; 
and in 1833, the then fourth auditor, opened and re-stated his 
account, on the ground that it had been erroneously settled in 
the first instance, and the account, as re-stated, exhibited a large 
balance against the party,due to the United States. Upon this 
re-stated account, the distress warrant was issued, by virtue 
whereof, the party was arrested and was brought up under a 
writ of habeas corpus, directed to the officer, who executed the 
warrant and held the petitioner in custody. Held: 

Ist. That the account of the petitioner as acting purser, hav- 
ing been once stated, and settled at the treasury department, 
the law invests the auditor with no power to open and re-settle 
it, of his own mere authority. The act creates a special and 
limited jurisdiction, and after the accounts of any of the class of 
officers on whom it was intended to act, have been adjusted, 
however erroneously, that special jurisdiction is functus officio, 
and any process issued upon a re-settlement of such accounts, 
is absolutely null and void. Per Barbour, J. 

2d. That, assuming that the act, under which this arrest was 
made, does not violate the Constitution of the United States, 
which declares, that ‘ the judicial power of the United States, 
shall be vested in one supreme court, and in such inferior courts 
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as Congress shall from time to time, ordain and establish. The 
judges, both of the supreme and inferior courts, shall hold their 
offices during good behavior,” and extends the judicial power 
to “ controversies to which the United States shall be a party ;” 
yet, the authority vested by this law in certain agents of the 
treasury, and all acts done in pursuance thereof, are purely 
ministerial. The statement or certificate, authorized by the act, 
is not a judgment, and the warrant which coerces payment, is 
not judicial process. They are ministerial acts, (for, otherwise, 
they could not be sustained,) and the general principles of 
construction require, that the authority vested by the act, shall 
be strictly and literally pursued. Per Marshall, C. J. 

3d. That the act does not apply, in sound construction, to 
every commissioned officer of the army or navy of the United 
States, to whose hands any public money may be entrusted, but 
only to those regularly appointed disbursing officers, who have 
given official bonds, with sureties for the faithful discharge of 
the duties of their office ; it does not embrace a mere acting 
purser in the navy. Ib. 

4th. That the construction put by the court upon this act, 
does not affect the responsibility of a temporary acting disburs- 
ing officer of the army, or navy, but simply denies his liability 
to the particular process authorized by the act. The responsibil- 
ity of such an officer, is precisely the same, with that of the 
regularly appointed officer, who has given his official bond with 
surety, and if his account has been erroneously settled, it may 
be opened, and any balance remaining due from him to the 
United States, may be recovered in a regular course of legal 
proceeding. Per Curiam. 

5th. That in case of an erroneous settlement, a bill in equity 
would lie to surcharge and falsify, as in the case of a settled 
account between individuals; and quere, if even at law, though 
the settled account would be prima facte evidence, the true 
balance might not be recovered upon proving mistakes and 
omissions? Per Barbour J. Ex parte Randolph, 2 Brock. 447. 

TRESPASS. 
( Revocation of license.) A license to erect a building on the 

land of another cannot be revoked so as to make the owner of 
the building a trespasser, for entering and removing the build- 
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ing after the license is countermanded. Barnes v. Barnes, 6 
Vermont, 387. 


( Consequential damage.) In trespass for an assault and battery, 
evidence of a consequential injury in the plaintiff’s business as 
a glass-blower, if it has not been laid in the declaration, is in- 
admissible. Robinson v. Stokely, 3 Watts, 270. 
Proof of the fact that that business is severe upon the eyes, 
on one of which the plaintiff received a blow, is not evidence 
of such consequential injury, but merely irrelevant. Jd. 


TRUSTEES. 

( Vendor retaining title.) ‘The vendor of an estate, who has re- 
ceived the purchase money, but retains the legal title, is a mere 
trustee for his vendee, and can avail himself of no act prejudi- 
cial to the trust. Waddington v. Banks et al., 1 Brock. 97. 

TRUSTEE PROCESS. 

(Against person residing out of the state.) A person residing 
without this state, and coming within it for a temporary pur- 
pose, is not liable to be summoned as trustee, under any of the 
statutes relating to trustees of absconding, concealed, or absent 
debtors. Bazxter et al v. Vincent, Trustee, 6 Vermont, 614. 

TURNPIKE. 

( Right of corporation in sou.) An act of incorporation of a turn- 
pike company vests in them no estate in the soil, but a mere 
right of way. Fisher v. Coyle, 3 Watts, 407. 

If the franchise of a turnpike company extended to the 
building of toll-houses within the corporate limits, they would 
forfeit them by turning them to uses foreign to the original 
purpose. Jb. 

UNITED STATES. 

(Character of connexion of with a trading company.) Though 
“The United States’’ is a stockholder in the Bank of the 
United States, and is, so far, a party in all suits to which the 
Bank is a party, the doctrine nullum tempus occurrit regi does 
not apply to exempt the Bank from the operation of the Act of 
Limitations ; for it isa well settled principle, that where a sove- 
reign becomes a member of a trading company, it divests 
itself, with reference to the transactions of the company, of 
the prerogative of sovereignty, and assumes the character of a 
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private citizen. The Bank of the United States v. M’ Kenzie, 
2 Brock. 393. 

USURY. 

1. (Merger of bona fide debt.) A bona fide debt or demand, 

contracted upon a legal consideration, is not lost and destroy- 

ed by being mingled with a usurious transaction, or being 
made in whole or in part the consideration of a usurious con- 

tract. Edgell v. Stanford, 6 Vermont, 551. 

(Same.) Where a note, not tainted with usury, has been 
given up and cancelled, on being made the consideration of 

a usurious contract or note, which latter has been avoided as 

usurious—Held, that the note cancelled, or the consideration 

of this, may be recovered, and evidence of the note or con- 
sideration be received under the money counts in a declara- 
tion. Th. 

(What will amount to.) Where one party delivers to another, 
depreciated bank notes, and takes an obligation for their nom- 
inal amount, payable in specie, at a future day, with interest— 
the transaction, nothing else appearing, must be taken to be a 
usurious lending. Warfield’s administrators v. Boswell, &c. 
2 Dana, 225. 

VOID AND VOIDABLE. 

(Lamatic’s deed.) A lunatic makes a deed, and afterwards, when 
sane, conveys the same land to another grantee, though the first 
deed is not absolutely void, the subsequent grantee, because of 
the privity of contract between him and the lunatic, may avoid 
it. Cates &c. v. Woodson, 2 Dana, 454. 

WILL. 

( Registration.) Where a will, devising lands, made in one 
state is registered in another state in which the lands lie, the 
registration has relation backwards ; and it is wholly immaterial 
whether the same was made before or after the commence- 
ment of a suit. Poole v. Fleeger, 11 Peters, 185. 

WITNESS. 

(Interest.) An interested witness is not competent to prove that 
he had no interest when the facts to be established by him 9c- 
curred. If he was then disinterested, but became imterested 
afterwards by his own voluntary act, or the act of another, and 
is therefore not incompetent, it must be made to appear by 
testimony other than his own. Gill’s Will, 2 Dana, 448. 


wn 








LEGISLATION. 


WE propose, under this head, to indicate some of the most im- 
portant legislative enactments of the United States, and of the 
several States, without however going into details, or attempting 
anything like a digest, and confining ourselves, for the most part, 
to such matters as may be supposed to be interesting throughout 
the Union. In regard to the subjects of legislation, it is impossi- 
ble to conceive a greater variety, than is presented by the annual 
promulgations of Congress and the different States. In regard 
to style and language, our statutory legislation, though still sus- 
ceptible of great improvement, is more simple and concise than 
that of Great Britain, from which its forms are borrowed. 

We should think that, in many of the States, it would be found 
advisable, for various reasons, to have general provisions of law 
touching corporations, and perhaps particular classes of corpora- 
tions, as is the case in Massachusetts. By this means, two very 
desirable objects, at least, would be effected ; for there would be 
no invidious distinctions between different corporations, if all 
charters referred to the same general laws for their corporate 
powers ; and much detail and verbiage would be thereby saved, 
and consequently the chances of error and mistake diminished, in 
the particular enactments. In some of the States, the statutes of 
each legislative year are arranged chronologically in chapters, and 
numbered. This is the most common mode, and, if adopted in 
every State, would be of general convenience. We shall com- 
mence our series of legislative notices with the most recent pro- 
mulgations. 


Kentucky. The legislature of this state, during the session, 
which commenced in December 1836, and terminated in Febru- 
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ary 1837, passed four hundred and seventy-eight acts, mostly of 
a private and special character, and fifteen joint Resolutions. 

Interest.—By chap. 69, it is provided, that six per cent. shall 
be considered, in the absence of proof, to be the rate of interest, 
authorized to be recovered in the several States and territories 
composing the United States: but any party interested may, by 
competent evidence, prove that such rate is in fact greater or less 
than six percent. By chap. 305, it is provided, that, in rendering 
judgments and decrees, in actions founded on written contracts 
executed out of the State, and on judgments and decrees rendered 
without the State, it shall be lawful to render the judgment or 
decree for accruing interest from the time the money became due 
by the written contract, or from the time it shall appear, by the 
judgment or decree sued on, to have been due, and that all judg- 
ments and decrees shall carry interest at the rate of six per cent. 
from the date of the judgment or decree, unless the judgment or 
decree shall bear interest by its terms from a prior day, or unless 
it be a case where the interest shall have beén assessed in dam- 
ages. 

Bills of Exchange, Promissory Notes, Orders, and Checks.— 
Chapter 101 authorizes the holders of protested bills of exchange, 
domestic as well as foreign, to fill up the assignment, and file a 
joint or several petition, in any circuit court having jurisdiction, 
against the drawers, endorsers and acceptors,—or a joint petition 
against any two or more of the drawers and acceptors, stating the 
facts of the case, and praying judgment for the amount due, with 
costs. On the filing of such petition, the clerk of the Court is 
required to issue a writ, as in other cases of petition and summons, 
against the defendants; and all such petitions are to be set for 
trial on the third day of the succeeding term. 

When the writ shall be returned not found, or no inhabitant, 
as to any of the defendants, the suit may be abated as to those 
not served, without prejudice to another suit, and the suit may 
proceed as to those served with process; and a failure to sustain 
the case against all the persons sued, shall not prevent the plain- 
tiffs having judgment against those as to whom the proof is suf- 
ficient ; and the plaintiff shall have the right to dismiss the cause, 
as to one or more defendants, without prejudice to another suit, 
and proceedings against the other defendants. 

In the trial of these suits, the plea of nil debet is sufficient to 
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put the whole facts in issue; there is no jury, unless the plead- 
ings require it; and a protest, made by a notary public of any of 
the United States, is evidence of the fact of non-acceptance or 
non-payment, or of the absence of the drawee, unless disproved 
by the person against whom it is produced. 

The same proceedings are extended to any incorporated bank, 
holding a promissory note negotiable and payable at any incorpo- 
rated bank, and discounted by the bank holding the same, or to 
any endorser who shal] take up any such discounted note; and 
also to the holders of common orders and checks, against the 
drawers, endorsers, and acceptors. 

Non-resident and absent defendants, and unknown heirs.— 
Chapter 209 provides for proceedings in equity against absent or 
non-resident defendants and unknown heirs, and for an attach- 
ment of all their property, and debts due or to become due. The 
complainant cannot have the benefit of a decree, unless he gives 
bond, with surety, to restore the estate, money, or effects, pro- 
vided that such shall be the order of the Court, upon the appear- 
ance of the defendant within the time allowed for answering and 
opening the decree. The bill may be served on such defendants 
by causing a copy of a certified copy from the clerk’s office to be 
delivered to the party, and such delivery may be proved by an 
affidavit before any justice of the peace, notary public, or mayor 
of any city within the United States, of the time and place of the 
delivery, and of the affiant’s being personally acquainted with 
the defendant to whom he delivered the copy. 

Militia.—By chapter 253, the militia system is reorganized, 
and all existing laws on the subject repealed. The judges of the 
superior and inferior courts, the treasurer, auditor, attorney-gen- 
eral, register of the land office, and their clerks,——professors and 
tutors of public seminaries of learning,—the public printer, and 
such as may be necessarily employed in his office,—ordained 
ministers of religious societies,—keepers of public jails, and the 
guards employed in the jail and penitentiary house, are exempted 
from military duty, except to stand a draft and serve tours of 
duty in the time of war, when none are exempt, except ordained 
ministers of the gospel. 

Lien of mechanics and others on buildings.—The 1st section of 
chapter 318 provides a lien, in favor of carpenters, joiners, brick 
masons, stone masons, plasterers, turners, painters, brick makers, 
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lumber merchants, and all others performing labor or furnishing 
materials for the construction or repair of any building within the 
city of Lexington (journeymen excepted), to the extent of their 
respective interests, upon the building they may construct or re- 
pair, or towards the construction or repair of which they may 
have furnished materials, and also upon the lot or tract of land on 
which such building is situate, which lien is extended also to the 
interest of the employer or employers, in and to such building 
and lot or land. 

The 5th section requires the claimant of a lien to file his ac- 
count, in the clerk’s office of the county, within six months after 
the completion of the work or the furnishing of materials for which 
he claims, or within six months from the cessation of work, by 
the order of the person against whom the lien is sought to be en- 
forced. 

Registry of Equitable Titles—By chapter 379, it is made as 
necessary to record deeds of mortgage or trust on equitable titles 
on real or personal property, as though the grantor had the legal 
estate. 

Jurors.—From chapter 405, concerning the compensation of 
jurors, it seems that the old common-law mode of selecting and 
summoning jurors, namely, by the sheriff or other officer, exists 
in Kentucky, as we believe it does also in most if not all the 
southern and southwestern States. The selection by lot, from a 
number of persons previously elected to serve as jurors, a3 is 
practised in the New-England States, seems to us to be a mode 
far more likely to secure impartiality. During this session of the 
Kentucky legislature, two acts were passed (chapters 434 and 
435), allowing parties under indictment to make their election to 
be tried in a county different from that in which they were in- 
dicted, for the reason, that, owing to the prejudice and undue in- 
fluence of many of the citizens, or the undue excitement against 
the party, there could not be a fair and impartial trial before a 
jury of the latter. 

Divorce.—The circuit courts in Kentucky have jurisdiction to 
decree divorces, in favor of a husband, where his wife shall have 
voluntarily left his bed and board, with the intention of abandon- 
ment, for the space of three years, or where she shall have aban- 
doned him and lived in adultery with another man or men, or 
shall have been condemned for felony in any court of record 
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within the United States; and, in favor of a wife, where her 
husband shall have left her, with the intention of abandonment, 
for the space of two years, or where he shall have abandoned her 
and lived in adultery with another woman, or other women, or 
shall have been condemned for a felony in any court of record, 
or where his treatment to her is so cruel, barbarous and inhu- 
man, as actually to endanger her life. Divorce may also be de- 
creed in favor of either party, where the other shall renounce 
the marriage covenant, by refusing to live in the marriage rela- 
tion, or by union with any sect whose creed, rules, or doctrines 
require a renunciation of the marriage covenant, or forbid a man 
and wife to dwell and cohabit together, according to the true 
spirit and object of marriage. By a divorce, the offending party 
is not discharged from the pains and penalties prescribed against 
a marriage, while a former husband or wife is living; nor is the 
injured party authorized to contract matrimony again within 
two years.’ 

Notwithstanding this very extensive jurisdiction of the circuit 
courts in the matter of divorce, sixty-one divorces were granted 
by the legislature of Kentucky at its last session,—ten persons 
were restored to the “ rights and privileges” of single men and 
women,—and three were released from the penalties incurred by 
second marriages, by special acts passed for the purpose. 


Detaware. The legislature of this State, during the session 
of January and February last, passed one hundred and eighteen 
acts and several joint resolutions. 

Compulsory service in discharge of fine and costs. The 46th 
chapter authorizes the court of general sessions of the peace to 
order persons, convicted of an assault or of an assault and bat- 
tery, and sentenced to the payment of a fine and costs, to be dis- 
posed of as servants, for the highest sum that can be obtained, 
for the payment of such fine, provided it appear satisfactorily to 
the court, that such persons are unable to pay the same. In the 
case of white convicts, the court is authorized to discharge them 
absolutely. 

Imprisonment for contempt. Where a person is imprisoned 
by any justice of the peace in the State, or by the mayor or any 
alderman of the city of Wilmington, for an alleged contempt, 





' Digest of the Statute Laws of Kentucky, by Morehead & Brown, Vol. 
i., page 122. 
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the 87th chapter entitles such person to a writ of habeas corpus, 
returnable before the chancellor or some judge of the superior 
court. When such writ is granted, notice is to be given to the 
committing magistrate, of the time and place of the return there- 
of ; and on the trial, the prisoner may deny the alleged contempt, 
under oath or affirmation, to which denial such credit is to be 
given, as the court or judge may think it entitled. 

Poisoning. Chap. 118 punishes attempts to commit murder, 
by administering poison or other destructive thing, by a fine of 
not less than five hundred nor more than five thousand dollars,— 
confinement in the pillory for the space of one hour,—imprison- 
ment for any term not exceeding two years,—and, at the expira- 
tion of the term, compulsory service for a period not less than 
one year, nor more than seven years. 

Commissioners to take depositions, &c. in other States. By the 
119th chapter, the governor is authorized to appoint in each of 
the United States, one or more commissioners, to administer 
oaths and to take depositions and affidavits, to be used in this 
State: and to take the acknowledgment of any deed or other 
instrument to be recorded in this State, and the private examina- 
tion of any married woman party to such deed. 

Franchise, Chap. 129 authorizes the taking and sale on exe- 
cution of the franchise of any turnpike, bridge, canal, rail-road 
or other company, incorporated by law, with power to receive 
toll. 

Reports of the decisions of the Superior Court. By the 140th 
chapter, it is made the duty of the associate judge of the supe- 
rior court, residing in Kent county, to report the decisions of the 
superior court, court of oyer and terminer, and court of errors 
and appeals, on all such points, as to him shall seem important to 
be known and understood by the people of the State, and as soon 
as a sufficient quantity of matter shall accumulate, to form a 
suitable volume, to report the fact to the general assembly, at its 
next session thereafter. 


PennsytvaniaA. The General Assembly of this State, during 
the session of 1836-7, passed one hundred and ten acts and 
twenty-four joint resolutions, among which there is scarcely a 
single provision, relating to the general laws. The acts of Penn- 
sylvania are numbered, and not designated by chapters. 
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Printing of the laws in German. The secretary is authorized 
to contract, annually, for the printing and delivery in the German 
language of a number of copies of the laws of the present and 
future legislatures, sufficient to supply such persons as now are 
or hereafter may be by law entitled to receive copies of the laws 
in the English language, and who may signify their desire to have 
the same. Nos. 9 and 107. 

Purchase and holding of real estate by Aliens. The purchases 
of real estate, (not exceeding five thousand acres) heretofore 
made by aliens, not the subjects of a government at war with the 
United States at the time, are confirmed ; and the purchasers are 
authorized to hold such real estate, to all intents and purposes, 
as if they were natural born citizens. Where any such aliens 
have sold the estate, so purchased by them, the sales are confirm- 
ed. No. 59. 

Attachment of Vessels, The provisions of an act of the last 
year, “relative to the attachment of vessels,” are extended to 
steam engine and boiler makers, in all cases, in which engines 
or boilers shall be furnished by such makers to any ship or vessel. 
No. 61. 

Proprietary Government and Colonial Documents. The Sec- 
retary is directed to cause the minutes of the council of the 
proprietary government, from 1681 to 1717, inclusive, together 
with a suitable index, and such introductory matter as may be 
deemed proper, to be immediately printed, in 8vo, to the number 
of one thousand copies. The Secretary is also directed to pre- 
pare and report to the legislature at their next session, a list of 
the colonial documents deposited in his office, with his opinion as 
to those, that are worthy of preservation by means of the press, 
and the probable expense of publishing the same. 


Massacnusetts. The Legislature of this State, at its recent 
session, passed two hundred and forty-five acts and sundry re- 
solves. 

Unclaimed Dividends and Balances. Every corporation is 
required by chap. 56, to publish, once in five years, a list of all 
dividends and balances, which have remained unclaimed for two 
years or more, with the names of the persons, to whose credit 
such dividends or balances stand. 


Supreme Judicial Court. The number of the justices of the 
17* 
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Supreme Judicial Court, is increased from four to five. Chap. 78. 
Guardians. When an unmarried woman, who is a guardian, 
either alone or jointly with another person, shall marry, her hus- 
band shall not be a guardian in her right, but the marriage shall 
operate as an extinguishment of her authority as guardian; and 
the other guardian, if there be any, may proceed in discharging 
the trust as if she were dead; and if there be no other guardian, 
the judge of probate may appoint one, or may make such other 
order in the premises, as the case shall require. Chap. 171. 

Gaming. The owner, tenant, or occupant of any house or 
building, in which money or goods may be lost by gaming, or by 
betting on the sides or hands of such as are gaming, with the 
knowledge or consent of said owner, occupant or tenant, is made 
liable to a civil action, in the same manner and to the same 
extent, as the winner thereof is liable. Chap. 179. 

Imprisonment for debt. By chap. 198, it is provided, that any 
person, held in prison in a civil action, at the time when final 
judgment is rendered therein against him, or who has been 
bailed on mesne process and been surrendered by bis bail, at any 
time after final judgment, may be discharged from imprisonment, 
on giving the creditor a bond with sufficient sureties, conditioned 
for his surre: er at the prison, on the thirtieth day after the ren- 
dition of the judgment, or of the surrender by his bail, so that 
he may be taken on the execution, if any, issuing on the judgment. 

Writ of Personal Replevin. Any person, restrained of his 
liberty, or held in duress, unless it be in the custody of some 
public officer of the law, by force of a lawful warrant or other 
process, civil or criminal, issued by a court of competent juris- 
diction, shall be entitled as of right to the writ of personal 
replevin (de homine replegiando) and to be thereby delivered. 
Chap. 221. See American Jurist, No. 33, p. 94. 

Railroad Corporations. When any injury is done to a build- 
ing or other property, of any person or corporation, by fire com- 
municated by a locomotive engine of any railroad corporation, 
the railroad corporation is made responsible in damages to the 
person or corporation injured, unless the former shall show, that 
they have used all due caution and diligence, and employed suit- 
able expedients to prevent such injury. Chap. 226. 

Lunatics. The judges, who are authorized by law to commit 
lunatics to the State lunatic hospital, may hear and determing 
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complaints against persons charged as being lunatics, and upon 
request of the party complained against, shall cause a jury of six 
lawful men to be summoned, to hear and determine the question, 
whether the person complained against is so furiously mad, as to 
render it manifestly dangerous to the peace and safety of the 
community, that such person should be at large. 

Inland bills of exchange. The damages on inland bills of 
exchange are established as follows, viz: on bills payable in the 
States of Maine, New Hampshire, Vermont, Rhode Island, 
Connecticut and New York, two per cent.; on bills payable in 
New Jersey, Pennsylvania, Maryland, Delaware, three per cent. ; 
on bills payable in Virginia and the district of Columbia, North 
Carolina, South Carolina and Georgia, four per cent.; and on 
bills payable elsewhere, within any other of the United States or 
the territories thereof, five percent. Chap. 239. 

Depositions. Any witness, not having his place of abode in 
this State, but being at the time herein, may be summoned. and 
compelled to give his deposition, at any place within ten miles of 
the place, at which the summons is served upon him, in the like 
manner, and under the same penalties, as he may be summoned 
and compelled to attend as a witness in any court, _ Chap. 236. 

Journals of the Provincial Congress. By a Resolve of March 
10, 1837, the Governor is authorized to procure the publication 
of the journals of each Provincial Congress, with such papers 
connected therewith, as illustrate the patriotic exertions of the 
people of the State in the revolutionary contest. 


Maine. At the last January Session of the legislature of this 
State, fifty-two statutes were enacted. 

Petitions to the legislature. Chap. 271, reciting, that where- 
as much delay of the public business of the legislature is often 
experienced, by the consideration of petitions of a private nature, 
which are presented at a late day of the session, therefore enacts, 
that all petitions of a private nature, which shall hereafter be 
presented to either branch of the legislature, after the thirtieth 
day of its session, shall be referred to the next succeeding session 
thereof, provided, however, that it shall be at all times lawful for 
either branch of the legislature to give petitioners leave to with- 
draw their petitions. 

We take the liberty to suggest, most respectfully, to the legis~ 
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lators of the State of Maine, that legislation of the above char- 
acter, by means of which one legislature attempts to impose 
regulations upon succeeding legislatures, in regard to the forms 
and modes of proceeding of the latter, if not something worse, 
is at least wholly nugatory. The legislature of 1837 might just 
as well have provided by law, that certain persons, if duly returned 
as senators and representatives, for the year 1838, should be the 
presiding officers of the senate and house for that year, as, that 
a petition, presented to either of those branches, on the thirty- 
first day of the next session, should not be acted upon at that ses- 
sion. The provision of the statute referred to might very properly 
be adopted as a joint rule of the legislature for the time being. 

Attorneys. The justices of the Supreme Judicial Court are 
required in the month of July, annually, to appoint for each 
county a committee of three judicious men learned in the law, 
and counsellors of the court, to examine all applicants for ad- 
mission to practise law, and, if they find the applicants suitably 
qualified to commence the practice of the law in the court of 
Common Pleas, to give them a certificate of that fact in writing. 

Any citizen of good moral character, and being well disposed 
towards the government and constitution of the State, producing 
to the court of Common Pleas a certificate from the committee 
above mentioned of his suitable literary, scientific and legal at- 
tainments to commence the practice of the law, may be admitted 
to practise in said court. Chap. 279. 

Any attorney of the court of Common Pleas, holding a regular 
standing at the bar of said court, is authorized to practise law in 
the Supreme Judicial Court, in the management of all cases, 
wherein that court has concurrent jurisdiction with the court of 
Common Pleas, but not in the arguing of questions of law in the 
Supreme Judicial Court, until regularly admitted for that pur- 
pose. Chap. 272. 

Lien of Mechanics and others on buildings. Where any con- 
tract or agreement is made, whether in writing or by parol, for 
the erecting, repairing or altering of any house or other building, 
or their appurtenances, or for furnishing labor or materials for 
the purposes aforsaid, the person, who, in pursuance of such con- 
tract or agreement, furnishes work, labor or materials, for that 
purpose, is entitled to a lien to secure the payment of the same, 
upon the house or building and upon the land, on which the 
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same stands, and upon the right of redeeming the same, if it has 
been conveyed in mortgage,—which lien shall continue for the 
space of ninety days, from the time when payment for the work 
&c., becomes due. Chap, 273; Chap. 298. 

Equity. By chap. 301, the equity jurisdiction of the Supreme 
Judicial Court is extended to all cases of nuisance and partner- 
ship, where there is not a plain, adequate and sufficient remedy 
at the common law. 


New Jerszy. The sixty-first General Assembly of this state 
commenced its first sitting in October, 1836, and terminated its 
third, in June 1837, after having passed two hundred and twenty- 
two acts and two joint resolutions. These acts are arranged 
chronologically, without being designated by chapters or num- 
bers, and must consequently be referred to by the date of their 
enactment; a mode which might be very conveniently changed, 
for the more common one of designating each statute as a chap- 
ter of the laws of the year, in which it was enacted. 

Jurors. The mode of selecting jurors by lot is introduced, 
except in reference to special or struck juries, foreign juries, 
juries of view and grand juries. Nov. 9. 1836. 

Laws. The time, when public laws shall go into operation, is 
fixed to be on the fourth day of July, next after the passage there- 
of, unless otherwise specially provided for in the same. Nov. 9. 
1836. 

We take it for granted, that there must be some very good 
reason for the enactment of such a law as the above, but we con- 
fess ourselves entirely unable to conjecture what it is. A better 
provision, it seems to us, would be, that each statute should take 
effect on a certain day after its enactment, as, for instance, on 
the thirtieth, as is the case in Massachusetts: but we doubt the 
utility or convenience even of this provision. It would probably 
be found to lead to more practical inconveniences, than those 
which result from giving every statute the force of law, from the 
moment of its enactment, unless otherwise specially provided. 
At least, such has been the experience in Massachusetts, since 
the insertion of the provision above mentioned, in the Revised 
Statutes of that State. 

Recovery of debts against Non-residents. Where any furnace 
or factory, of any description, is located in New Jersey, the owner 
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or owners whereof, or any one of whom, reside out of the state, 
the service of process against such owners may be made upon the 
agent or manager, or if there be no agent or manager, by fasten- 
ing the same upon the door of the furnace or factory. Feb. 7. 
1837. 

Fugitive Slaves. When a fugitive slave is claimed, and 
brought before a judge of the inferior court, according to law, if 
either party demand a trial by jury, it is made the duty of the 
judge, to cause a jury to be summoned and empanneled, to in- 
quire into and determine upon such claim. Feb. 15. 1837. 

Applications of Guardians for leave to sell real estate. Where 
& guardian or other person intends to make application to the 
legislature for authority to sell or dispose of the lands or other 
property of any minor, idiot, or lunatic, it is made the duty of 
such person, to signify his intention, by an advertisement, insert- 
ed six weeks before making the application, in one or more 
newspapers published in the proper county, and to furnish satis- 
factory proof of a compliance with this requisition, before leave 
shall be given to bring in any bill to comply with such applica- 
tion. March 13, 1837. 

The remarks already made, in reference to a recent statute of 
the legislature of Maine, are equally applicable to the above. 

Limited partnerships, similar to those, which may be formed 
according to the laws of New York and Massachusetts, are 
authorized by an act, passed Feb. 9, 1837, for the transaction of 
any mercantile, mechanical or manufacturing business, but not 
for the purpose of banking or making insurance. The details of 
this statute, which consists of twenty-five sections, appear to be 
copied with slight variations, from the Revised Statutes of Mas- 
sachusetts, Chap. 34. 


New York. The legislature of this State, during the sixtieth 
session thereof, which commenced January 3, and ended May 16, 
1837, passed four hundred and seventy-eight acts and four con- 
current resolutions. 

Unauthorized Banking. By chapter 20, so much of the Re- 
vised Statutes, relating to unauthorized banking and the circula- 
tion of certain notes or evidences of debt issued by banks, as 
prohibits a person or association of persons not incorporated, from 
keeping offices for the purpose of receiving deposits, or discounting 





—— ovr Esl 


Ww 


ws = @ 





1837.] New York. 203 


notes or bills, is repealed; but no corporation created by the laws 
of any other State or country is allowed to keep any office for the 
purpose of receiving deposites, or discounting notes or bills, or 
issuing any evidence of debt, to be loaned or put in circulation 
as money. 

Insurance. By chapter 30, it is provided, that there shall be 
paid into the treasury, by every person, who shall act as agent for 
any individuals or associations, not incorporated or authorized by 
the laws of this State, to effect insurances against losses by fire, 
or against marine losses and risks, although such individuals or 
associations may be incorporated for that purpose by any other 
State or country, the sum of two dollars on the hundred dollars, 
upon the amount of all premiums received by such agents for any 
insurance effected, against loss or injury by fire, or against marine 
losses or risks. 

Actions on Bills or Notes. The plaintiff, in any action on a 
bill of exchange or promissory note, may declare on the money 
counts alone ; and the bill or note may be given in evidence, 
under the money counts in all cases, where a copy of such bill or 
note shall have been served with the declaration. Chap. 93. 

Property and Effects of deceased Foreigners. On the decease 
of any non-resident foreigner intestate, not permanently resident 
in New York at the time, and not naturalized, or not having 
taken any incipient measures for that purpose, and leaving no 
widow, or next of kin—administration of such foreigner’s goods 
and estate shall, within thirty days, be granted to the consul or 
vice-consul of the country where such foreigner was born; and, 
after thirty days, provided the consul or vice-consul refuse or 
neglect to take out administration, the surrogate may commit 
administration to one or more of the principal creditors of the 
intestate, or to the public administrator. Chap. 234. 

Unclaimed Trunks and Baggage. The proprietors of lines of 
stages, canal boat lines and steam boats, the incorporated railroad 
companies, and the keepers of inns and taverns, having any un- 
claimed trunks, boxes, or baggage, in their custody, are required 
immediately to enter the time the same were left, with a description 
thereof, in a book to be provided and kept for that purpose. 

If the name and residence of the owner of any such property 
is ascertained, notice shall be sent to such owner immediately by 
mail. 
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If no information is obtained as to the owner, a correct descrip- 
tion of the property, remaining unclaimed for thirty days, shall be 
published in the state paper. 

If the property remains unclaimed for sixty days after such pub- 
lication, it shall be examined and an inventory thereof made by a 
magistrate ; if the name and residence of the owner are thereby 
ascertained, notice shall be sent to such owner by mail, and if the 
property remains unclaimed for three months after such examina- 
tion, it shall be sold at public auction. 

The proceeds of such sale, after deducting expenses and 
charges, shall be paid to the overseers of the poor of the town or 
city, for the use of the poor thereof, subject to be reclaimed by 
the owner, at any time within seven years after such payment. 
Chap. 300. 

Redemption of Real Estate sold under Mortgage. Real or 
leasehold estate, sold under any mortgage or decree thereon, or 
any distinct lot, tract, or portion separately sold, may be redeemed 
by the mortgagor, his personal representatives or assigns, on pay- 
ing the purchaser, his personal representatives, or assigns, or the 
officer who made the sale, at any time within a year from the time 
of sale, the sum of money which was bid on the sale of such lot 
or tract, together with the interest on that sum, from the time of 
sale, at the rate of ten per cent. a year. Chap. 410. 

Usury. By chapter 430,the Revised Statutes are so amended, 
that all bonds, bills, notes, assurances, conveyances, all other con- 
tracts or securities whatsoever, (except bottomry and respondentia 
bonds and contracts,) and all deposites of goods or other things, 
whereupon or whereby there shall be reserved or taken, or secured 
or agreed to be reserved or taken, any greater sum or greater value, 
for the loan or forbearance of any money, goods, or other things 
in action, than the rate prescribed by law, are rendered void. § 1. 

Whenever the defendant in any action at law shall plead or 
give notice of the defence of usury, and shall make affidavit of 
the fact, he may call and examine the plaintiff as a witness. 4 2. 

Every person offending against the above provisions, may be 
compelled to answer on oath any bill, that shall be exhibited 
against him, in the court of chancery, for relief, or discovery, or 
both. § 3. 

Any person, who shall directly or indirectly receive any greater 
interest, discount or consideration, than the legal rate, shall be 
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deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding one thousand dollars, or im- 
prisonment not exceeding six months, or both. § 6. 

Highways. The commissioners of highways are directed to 
include among the inhabitants of their several towns, for the 
purpose of highway labor, all moneyed or stock corporations, 
which shall appear, on the last assessment roll of such towns, to 
have been assessed therein. Chap. 431, 

Judicial and Equity System. 'The 436th chapter provides as 
follows : 

The governor, with the consent of the Senate, is authorized and 
directed to appoint a commission of three fit and proper persons, 
whose duty it shall be to digest and report to the next legislature 
a judicial and equity system, which shall be in their opinion ade- 
quate to the disposing of all matters and causes, which may be 
presented for decision, in the different courts of law and equity. 
2? 

It shall be the duty of the said commissioners, to report to the 
legislature such changes and improvements in the laws and rules 
regulating the practice and proceedings in the several courts, 
and the costs of such proceedings, as in their opinion shall 
diminish the delay and expense of litigation, and produce 
greater brevity and simplicity in the pleadings and proceedings 
in the said courts. § 2. 

Proof of Wills. xecutors and Administrators. Guardians 
and Wards, and Surrogate’s Courts. The 460th chapter con- 
tains new and modified statutory provisions, on all these subjects, 
digested in sixty-eight sections. 


Nortu Carortina. The General Assembly of this state, at 
the session thereof, which commenced November 2], 1836, and 
ended January 23, 1837, passed seventy-three statutes and fifty 
resolutions, in the ordinary course of legislation, besides one 
hundred and fifteen acts, denominated the Revised Statutes, in 
which the general statute law of the state appears to be revised 
and re-enacted. Of these statutes, a few, relating to the courts, 
revenue, &c., which took effect on their passage, are published 
in the usual pamphlet form. The residue are to take effect and 
go into operation, on the first day of January next (1838). 

The Revised Statutes of North Carolina are directed to be 

VOL XVIII.—NO. XXXV. 18 
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published in a separate volume, under the superintendence and 
direction of two commissioners, to be appointed by the Governor. 
They are to be arranged in the publication, in alphabetical order, 
according to their heads or titles, with marginal references, as re- 
ported by the commissioners of revisal, and also with references 
to the decisions of the Supreme Court, and with a full index. 
The same volume is to contain the constitution of the United 
States,—the constitution and bill of rights of North Carolina,— 
and the Mecklenburg declaration of independence, with a short 
narrative thereof. A second volume is also to be published, con- 
taining the second charter of Charles the Second, to the Lords 
Proprietors of North Carolina,—the great deed of grant from 
the Lords Proprietors,—the grant from George the Second to 
Earl Granville,—and sundry acts, relating to the boundaries of 
the state and its several counties, and the cession of lands to the 
United States, sundry acts incorporating certain companies and 
institutions of a public character, and such other acts as the 
superintendents may think proper to insert. 

The most important new enactments are probably included in 
the Revised Statutes, wherever they could be so included with 
propriety. The following, however, are contained in the pam- 
phlet laws of the Session. 

Boundaries of Counties. Whenever the line between counties 
is in dispute, the county courts of each county interested, a ma- 
jority of the justices consenting thereto, are authorized to ap- 
point one or more commissioners on the part of each county, 
whose report, when ratified by a majority of the justices of each 
county, is made conclusive of the location of the true line and 
to be recorded as such. Chap. 3. 

Corporations. All bodies corporate, hereafter to be establish- 
ed, are limited to thirty years, unless otherwise provided in the 
act, whereby they are created. 

If the corporators, under any act creating a body politic or 
corporate, neglect or fail for two years to organize themselves, 
or, when organized, cease for two years to act as a body corpo- 
rate, such neglect or disuse is to be deemed a forfeiture of their 
charter. Chap. 10. 

Stock of incorporated Companies. The shares of stock, in all 
incorporated joint stock companies in this state, are declared to 
be personal estate: and, as such, may be held by aliens, and 
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may be transferable, under such rules and regulations, as such 
companies may respectively establish, not incompatible with the 
constitution and laws. Chap. 11. 

Change of Names. The Superior Court is authorized upon 
the petition of any person, for that purpose, to change the name 
of the petitioner : who may thenceforth sue and be sued in such 
new name. Chap. 15. 

Governor. ‘The manner, in which contested elections of gov- 
ernor are to be determined, is prescribed by chap. 21. 

Sheriffs. Whenever a sheriff, by himself or his deputy, shall 
receive claims for collection, it is made his duty as an officer 
diligently to collect and pay over the same, in like manner as 
constables are bound to do; and, in default of such duty, he is 
made liable to the owner of such claims for damages, by suit 
on his official bond; and, for money collected on such claims, 
the sheriff and his sureties are made liable, as in the case of 
money collected under process of law. Chap. 28. 

Depositions. Whenever the testimony of a prisoner confined 
in jail is needed, the party desirous to make use of it is author- 
ized to take the deposition of such prisoner, under the same 
rules and regulations, and to be used in the same manner, as in 
other cases. Chap. 30. 

Brokers. Every person, using the profession of a broker, 
either as agent, factor, or principal, dealing in the sale of bills 
of exchange, or the purchase of the bills of any bank incorpo- 
rated by this state, is subjected to an annual tax of twenty-five 
dollars : and if any person exercise such profession, without first 
paying such tax to the sheriff of the county, he is subjected to a 
tax of fifty dollars, to be levied and collected, as other taxes. 
Chap. 37. 


Sourn Carotina. The General Assembly of this state, at 
the session, which commenced November 28, and ended De- 
cember 21, 1836, passed forty statutes and a large number of 
joint resolutions. We observe that the resolutions are variously 
dated, as they were from time to time adopted. The statutes all 
appear to have received the final action of the legislative branches 
on the day of their adjournment. 

Reporter. The appropriation for the salary of this officer, in 
the general appropriation act, is one thousand five hundred dol- 
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lars, coupled with the condition, however, that only one half that 
sum shall be paid him, unless he shall print and publish the de- 
cisions of the Appeal Court, made during the time he shall act 
as reporter, within twelve months after such decisions are made. 
Chap. 3. 

Courts of Law and Equity. It seems, by a reference to the 
printed journal of the House of Representatives, that a bill was 
reported early in the session, by the Committee on the Judiciary, 
in that branch, the object of which was “ to blend the courts of 
law and equity.” But this attempt to introduce a most desirable 
reform was destined to be defeated. The bill seems to have 
undergone considerable debate, and was finally referred, with 
others relating to the same general subject, to a committee of the 
whole, who recommended a different plan for the organization 
of the courts, which finally became the law. By this plan the 
courts of law and equity remain distinct and separate. All ap- 
peals from the courts of law are to be heard and determined in 
a court of appeals, consisting of the law judges, and all appeals 
in equity are to be heard and determined in a court of appeals, 
consisting of the chancellors. In all questions of Jaw, as dis- 
tinguished from equity, the court of chancery is directed to 
follow the decision of the court of law. In all constitutional 
questions, arising out of the constitution of this state, or of the 
United States, an appeal lies to the whole of the judges assem- 
bled to hear such appeals; and an appeal also lies to the whole 
of the judges, in all questions, upon which either of the courts 
of appeal is divided, or when any two of the judges of the court 
require a cause to be further heard by all the judges. The 
judges of law and equity, when assembled as aforesaid in one 
chamber, form a court for the correction of all errors in law or 
equity, in the cases that may be heard before them: and are 
required to make all proper rules and regulations for the practice 
of the said court of errors. Chap. 7. 

Income Tax. The city council of Charleston are authorized 
to levy and collect assessments and taxes 
profit of persons, resident without that city, derived from the 
pursuit of any faculty, profession, or occupation, conducted with- 
in the limits thereof. Chap. 15. 

Insolvent Deblors. The creditor of any person, applying for 
the prison bounds act, insolvent debtors act, or any other act for 


, on the income and 
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the relief of insolvent or imprisoned debtors, may, either in per- 
son or by attorney, examine and cross examine such applicant, 
on oath, in the presence of the judge, or commissioner of special 
bail, as the case may be, before whom he shall move for his dis- 
charge from imprisonment, touching the truth of his schedule, 
and the nature and extent of his property, rights, and credits, 
liable to be assigned for the benefit of his creditors. 

If any such applicant refuses to answer, fully and directly, all 
or any proper questions put to him, in the course of such exami- 
nation, such refusal prevents his discharge, so long as it con- 
tinues. The same effect follows from a refusal to produce books, 
if such appear to have been kept by the applicant. Chap. 22. 

Seamen. Every person, harboring or secreting, either on ship 
board or on shore, any seaman, who has signed an agreement to 
proceed on a voyage, or who has deserted or absented himself, 
without leave, from the vessel to which he belongs, under such 
agreement, is subjected to the forfeiture of a penalty of fifty dol- 
lars for every such seaman; and, on a second conviction, if such 
offender is the keeper of a public or lodging house for seamen, 
he forfeits his license. 

The keeper of a public or lodging house for seamen is prohib- 
ited from recovering of any seaman, at any time, a debt exceed- 
ing one dollar; and no debt, exceeding that sum, incurred by 
any seaman to any other person, is recoverable after he has 
signed an agreement to proceed on a voyage, until the voyage is 
concluded. 

The keeper of any such house is also prohibited from withhold- 
ing or detaining any chest, bed, or bedding, clothes, tools, or 
other effects, of any seaman, for any debt alleged to have been 
contracted by him: and, in case of any such withholding or de- 
taining, the property or effects so detained may be seized and 
delivered over to the seaman, on a warrant from a justice of the 
peace, grounded on a complaint, duly preferred to him on oath. 
Chap. 24. 


Atasama. The General Assembly of Alabama, at the an- 
nual session, which commenced on the first Monday of Novem- 
ber, and terminated December 23, 1836, passed two hundred 
and eleven acts, (twenty-nine of which were of a public and 
general character) and seven joint resolutions and memorials. 


198* 
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The statutes are arranged chronologically and numbered, under 
the two divisions of “public and general” and “private and 
local” laws. 

Judges of the Supreme and Cirewt Courts. By the laws of 
Alabama, the Supreme and Circuit Courts are required to com- 
mence their sessions at certain specified times, and the latter to 
continue in session for a certain number of judicial days, during 
each term. If any judge of the Supreme or Circuit Court fails 
or neglects to attend any term of his court, at the commence- 
ment thereof, ot, having attended, absents himself before the final 
adjournment or end of the term as fixed by law, (unless by rea- 
son of sickness of himself or family) he is subjected to a forfeit- 
ure of twenty-five dollars, for each day’s neglect, to be deducted 
from his salary. P.& G.S. No. 15. 

Militia Laws. The governor is authorized to appoint three 
commissioners, to digest, amend, and revise the militia laws, in 
such manner, as will ensure an efficient and uniform system, to 
be laid before the next session of the legislature for approval and 
examination. P. & G.S. No. 16. 

Registration of Deeds. Deeds and conveyances of real and 
personal estate, which have not been recorded within the time 
prescribed by law, may be recorded within six months from the 
passage of this act, but not to affect the rights of creditors and 
purchasers already vested: and deeds heretofore recorded, but 
not within the time required by law, are made as good and effect- 
ual as if recorded in time, except as to creditors and subsequent 
purchasers without notice. P. & G. S. No. 20. 

Dower, All married women, whether wnder or over the age 
of twenty-one years, are allowed to relinquish dower to the estate 
of their husbands, under the rules, limitations, and restrictions of 
law. P.& G.S. No. 22. 

Lawyers. Resident lawyers of the state of Georgia are author- 
ized to practise law in the circuit and county courts of this state, 
on producing in court a license according to the laws of Georgia. 
P.& G. S. No. 2: 

Gaming. The offence of gaming with any minor or person 
under twenty-one years of age, by a person of mature age, is 
made punishable by fine, not less than five hundred dollars, and 
standing in the pillory two hours a day, for three successive days, 


P. & G. 8. No. 25. 
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Legal Process. All original, mesne, and final process shall be 
directed to ‘ any sheriff of the state of Alabama ;” and it is made 
the duty of any sheriff, within the state, in whose hands such 
writ or process may be placed for service, to execute and return 
the same, in like manner as if specially directed to him. P. & 
G, S. No. 26. 

Depositions. Notice of the taking of a deposition or of any 
other matter, in any cause pending in law or equity, where the 
opposite party resides out of the county, in which the cause is 
pending, and has no known agent therein, or attorney of record 
in the cause, may be given by filing the same with the clerk of 
the court in which the cause is pending. P. & G.S. No. 26. 


Mississipri. The legislature of this state, at its last biennial 
session, held in January and February, 1836, passed one hun- 
dred and thirty-five statutes, and ten joint resolutions and me- 
morials. ‘The acts of this state are not numbered or arranged in 
chapters. 

Penitentiary. A penitentiary, for the purpose of confining 
such persons as shall be convicted of offences made punishable 
by imprisonment and hard labor therein, is directed to be built, 
within two miles of the town of Jackson, and the sum of seventy- 
five thousand dollars is appropriated for that purpose. The com- 
missioners for building the same are required to procure, from other 
states, the best and most approved plans of building a peniten- 
tiary, and to erect one for this state, of brick or stone, on the 
most approved plan, making it proof against fire, and sufficiently 
large to contain at least two hundred convicts. February 26, 
1836. | 

Contracts and Liabilities of Copartners. All promises, con- 
tracts, and liabilities, of copartners, are to be deemed and 
adjudged joint and several. 

In all suits, founded on promises, agreements, or contracts, in 
writing, made by two or more persons, as copartners, and signed 
by any one or more of them, or by any person as agent in their 
behalf, whether the several names of such copartners be signed 
at length or abbreviated, or whether the name of any firm be 
used at length or abbreviated, it is sufficient to declare or com- 
plain against any one or more of them, either severally or as 
copartners, alleging the liability of him or them, each to arise by 
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his or their promise, agreement, or contract, in writing, signed or 
executed by such signature as the writing in fact imports; and, 
to sustain such averments of liability against the defendants, it is 
only necessary to exhibit in evidence to the court or jury, the 
written agreement, promise, or contract, declared on and exe- 
cuted in the name or by the signature averred; and any defend- 
ant, sued as above, is prohibited from denying the name or 
names, or signature to such writing, promise, agreement, or con- 
tract, unless by plea, supported by the oath of the party denying 
the same, or by the oath of some credible witness. 

This rule of proof is extended to all pleas of payment, and 
other pleas and legal proceedings, to which it may be made to 
apply. 

All pleas to the action are to be deemed as admitting the 
parties and the character of the parties suing. 

Plaintiffs and complainants are not required to prove any writ- 
ten signature, identity of persons, description of character, or 
the persons comprised in any partnership, which may be set forth 
in their respective bills, declarations, writs, or pleadings, either 
as plaintiffs or the parties through whom the plaintiff or plaintiffs 
may claim, unless the signature, person, partnership, or descrip- 
tion of character, be derived by plea, and its truth attested by 
oath. February 27, 1836. 

Revised Statutes. By a law, passed December 25, 1833, a 
revision of the statutes was authorized ; and from sundry statutes, 
passed during the session of 1836, the work appears to have 
been completed. By an act, passed February 27, 1836, the 
secretary of state is required to cause to be printed, within three 
months from that time, seven hundred and fifty copies of ‘‘the 
revised statutes of this state, reported to the present session of 
the legislature,” together with such notes as shall be furnished 
by the revisor, before the printing of the same. ‘These copies 
are to be distributed to certain persons, mentioned in the act, 
and two hundred copies reserved in the secretary’s office, for the 
use of the members of the legislature, at the next session thereof. 
The next regular session of the legislature of Mississippi will be 
held in January, 1838, at which time the report of the revised 
statutes will probably be acted upon. 

Notaries Public and Justices of the Peace. All powers here- 
tofore belonging to notaries public are vested, ez offictis, in the 
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justices of the peace of the respective counties; and all acts, 
hereafter done by justices of the peace in their notarial charac- 
ter, are entitled to the same credit and legal import, as are 
attached to the acts of notaries public, in the United States. 
Every justice is required to keep a separate and distinct re- 
gister of all his acts of a notarial character. February 26, 
1836. 


Louisiana. At the second session of the twelfth legislature 
of this state, begun and held on the fourth day of January, 1836, 
one hundred and two acts and twenty-two joint resolutions were 
passed, nearly all of which are of a private or special character. 
The acts and resolutions are published together, in French and 
English, and are chronologically arranged, without being num- 
bered or chaptered. 

Criminal Jurisdiction. It is declared, that nothing in the 
preceding or existing law, respecting the boundaries of parishes, 
where a river, bayou, or other navigable water-course, or lake, is 
said to be the boundary of any parish, shall be so construed, as to 
prevent the jurisdiction from extending to the middle or centre 
of such river, or to prevent the district court from taking cogni- 
zance of any crime committed within the limits of any parish as 
thus defined. 

When any felony, crime, or misdemeanor, is committed on 
the boundary or boundaries of two or more parishes, or within 
one hundred yards of any such boundary or boundaries as above 
explained and defined, or within one hundred yards of any other 
boundary or boundaries, or shall be begun in one parish and com- 
pleted in another, every such felony, &c., may be dealt with, 
inquired of, tried, determined, and punished, in any of the said 
parishes, in the same manner, as if it had been actually and wholly 
committed therein. March 9, 1836. 

Gambling. All persons engaged in gambling, where no cur- 
rent money is actually exhibited or employed, but, where in lieu 
thereof, pieces of bone or other substance, being the representa- 
tive of money, are made use of, in virtue of any express or tacit 
understanding among the parties engaged,—the house in which 
any banking game may be so kept,—the persons aiding in keep- 
ing such house or game,—and all persons engaged in playing or 
betting for or against such game,—are to be deemed and taken 
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within the prohibitions of the law to prevent gaming. March 14, 
1836. 

Louisiana Reports. The secretary of state is authorized to 
make an arrangement with Thomas Curry, reporter of the de- 
cisions of the Supreme Court of the state of Louisiana, by which 
the latter shall have power to cause to be reprinted, bound, and 
made perfect, the broken copies of the first volume of the Lou- 


isiana Reports, now in the department of state. February 27, 
1836. 


Froripa. At the fourteenth session of the governor and 
legislative council of this territory, which commenced January 
4, and terminated February 14, 1836, sixty-eight statutes and 
four resolutions were passed. The statutes of Florida are 
arranged in chapters, commencing with the establishment of 
the government. Those of each session are numbered. 

Real Estate of Infants. Where any executor, administrator, 
or guardian, having the control or management of any real estate, 
the property of an infant, considers it necessary or expedient to 
sell the same, such executor, &c., may be authorized to make 
such sale, on application to the Judge of the Superior Court of 
the district, in which the real estate in question is situated. 
Chap. 938. [ No. 37.] 

Writs of Error and Appeals. The original plaintiff in any 
suit is not entitled to an appeal or writ of error, unless he first 
pays all costs, which may have occurred in and about said suit, 
up to the time, when the appeal or writ of error is prayed, and 
also enter into a bond, with one or more securities, in a sum suffi- 
cient to cover all the costs, which may accrue in the prosecution 
of such appeal or writ of error, conditioned to pay the same, if 
the judgment sentence or decree of the court shall be affirmed. 
Chap. 951. [No. 50.] 


Ruope Istanp. From the printed pamphlet of the laws of 
this state, which purports to contain the “ public laws of the state 
of Rhode Island, &c., passed since January 1835,” we make the 
following selections from the statutes of the current year. 

Guardians. The courts of probate are authorized, whenever 
occasion may require, in case of the incapacity or inability of 
the parent of a minor, or for other sufficient cause, to appoint 
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a guardian of the property of such minor, without connecting 
therewith the guardianship of his person. January 6, 1837. 

Legacy. When a legatee neglects, for five years, to demand 
his legacy, the same may be paid to the treasurer of the town 
where administration was granted. January 7, 1837, 

Discount. Banks are authorized to ask and receive one half 
of one per cent. discount, upon any bill of exchange or other 
obligation, the payee whereof resides out of the state, and 
which is payable in any place in Maine, New Hampshire, 
Vermont, Massachusetts, (other than the city of Boston,) and 
Connecticut, (other than the city of Hartford), January 21, 
1837. 

Service of Process. When a writ or process, against any 
trading or manufacturing company not incorporated, is not served 
upon all the partners, the court is authorized to continue the 
action, and to issue a summons against the partners not served, if 
resident within the state ; and, when served with such summons, 
they are deemed to be parties to the suit, to all intents and pur- 
poses. January 10, 1837. 

Assignments by Insolvent Debtors, The Supreme Judicial 
Court is authorized, on the application of any creditor, interested 
in a deed of assignment, made by a debtor for the benefit of 
creditors, and upon cause shown, to require the assignee to 
render on oath an inventory of all the property conveyed by such 
assignment, so far as the same can be ascertained, and to give 
bond with sureties for the faithful performance of the trusts in 
the deed of assignment contained. ‘The court may also remove 
an assignee and appoint receivers in his place. January 21, 
1837. 

Corporations,—Railroad or Turnpike. The Supreme Judi- 
cial Court, upon the application of any person interested and 
cause shown, is authorized to grant writs of injunction, accord- 
ing to the course of courts of chancery, against any railroad or 
turnpike corporation, who are using any of their corporate rights 
and franchises, in violation of, or repugnant to, the conditions, 
limitations, and provisions, contained in their acts of incorpora- 
tion. Jan. 21, 1837. 

Limited Partnerships. By an act, passed January 12, 1837, 
and which is apparently copied from the law of Massachusetts, 
on the same subject, limited partnerships are authorized to be 
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formed for the transaction of mercantile, mechanical, or manu- 
facturing business, by two or more persons. 


Connecticut. The General Assembly of this state, at the 
May session thereof, for 1836, passed forty-eight statutes, which 
are arranged chronologically in chapters and numbered. 

Notaries Public. The commissions of all notaries public, 
appointed subsequent to June 20, 1836, are to be for the term 
of four years from the date thereof. Chap. 21. 

Abatement of Actions. Actions of trespass, or of trespass on 
the case, for the recovery of damages done to real or personal 
estate, are not to be abated by the death of the plaintiff before 
final judgment, but the executor or administrator may be admitted, 
or a surviving plaintiff may carry on the suit; and in all such 
cases attachments are not to be dissolved. Chap 23. 

Evidence. In any action at law in the superior court, and in 
any like action in the county court, which is not appealable, any 
person or persons, being parties in such action, may file a motion, 
with leave of the court, praying for such disclosure of any facts, 
or such production of any papers or documents, by any other 
person or persons, who are parties in such action, as it would 
be competent for the same court, as a court of equity, to order 
on the grounds in such motion stated, and any defendant or 
defendants, in a bill in equity, may do the same. Chap. 24. 
§ 1. 

Upon oath or affirmation being made by the person or persons 
who file such motion, that he or they verily believe all the mat- 
ters therein set forth or suggested to be true, the person or per- 
sons, of whom such disclosure or production is sought, shall 
plead answer or demur, in such time as the court shall prescribe ; 
and the court shall have and exercise the same powers, and pro- 
ceed, in regard to costs and in all other respects, in the same 
manner, as on a bill in equity. 4 2. 

Lien. By chapter 30, a lien is given upon buildings, and the 
land on which they are erected, in favor of mechanics, whose 
demands exceed two hundred dollars. 

Imprisonment for Nonpayment of Fines, Where any person 
is confined in the state prison, for the nonpayment of a fine, im- 
posed by any court, he is to be allowed at the rate of fifty dollars 
a year, for his labor in the prison, provided he is submissive to 
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the officers, and conducts as a faithful and attentive prisoner. 
Chap. 39. 

Deeds, All deeds and other conveyances of real estate, which 
have been executed without seal, are made as valid, as though 
the same had been sealed. Chap. 43. 

Trespass and Case. One or more counts in trespass on the 
case, founded in tort, may be joined with one or more counts in 
trespass, in the same declaration, when all such counts are for 
the same cause of action. Chap. 45. 

Amendment of the Constitution. A Resolution passed the House 
of Representatives, and was continued to the next session of the 
General Assembly, proposing an amendment to the constitution, 
providing that the judges of the Supreme Court and of the 
Superior Court shall hold their offices for a term of time not 
exceeding five years; but may be removed by impeachment: 
and that the governor shall also remove them, on the address 
of two thirds of the members of each house of the General 
Assembly. 

If this Resolution is approved by two thirds of each house of 
the Assembly, to which it is continued, it is then to be submitted 
to the people, and, if approved by a majority, it becomes a part 
of the constitution. The tenure of the judicial office, we be- 
lieve, is now for one year. 


New Hampsuire. The Legislature of this State, at the 
November session thereof, 1836, which terminated in January, 
1837, passed ninety-two statutes, of which forty-seven are 
private, and twenty-two resolves, of which thirteen are denomi- 
nated private. 

Crimes and Punishments. Murder, committed by poison, 
starving, torture, or other deliberate and premeditated killing, 
or committed in the perpetration of, or attempt to perpetrate 
arson, rape, robbery, or burglary, may be murder of the first 
degree: all other murder is murder of the second degree. 
Chap. 273, § 1. 

Murder of the first degree is punishable with death: and mur- 
der of the second degree, with solitary imprisonment not exceed- 
ing three years, and confinement to hard labor for life. 2. 

‘Treason against the state is punishable in the same manner as 
murder of the second degree. $3. 

VOL. XVIII.—NO. XXXV. 19 
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When one is convicted of a crime, punishable by solitary im- 
prisonment and confinement to hard labor for life, and is impris- 
oned in pursuance of such sentence, then, from the time of con- 
viction, all the contracts of such person become affected, 
changed, or annulled,—the bonds of matrimony, to which he is 
a party, are dissolved,—he ceases to have any title to or interest 
in any estate real or personal,—all power and authority, which 
he might exercise over any other person or persons, thenceforth 
ceases,—and administration is to be granted by the judge of 
probate,—precisely as if such convict were dead.  § 4. 

Sentence of death is to be executed within the walls of a 
prison, in the county, in which the person sentenced was con- 
victed, or within the enclosed yard of such prison. The sheriff 
and two of his deputies are required to be present: and the 
sheriff may request the presence of the attorney-general, or 
solicitor, the clerk or clerks of the courts, in said county, and 
other reputable persons, not exceeding twelve, including a phy- 
sician, or surgeon, the relatives of the convict, his counsel, and 
such ministers of the gospel as he may desire. § 5. 

Poor Debtors. Where a debtor is surrendered by his bail, he 
may be discharged from imprisonment, by giving a bond with 
two sufficient sureties, conditioned for his appearance and remain- 
ing at the prison, on the 29th and 30th days following the day of 
his surrender, for the purpose of being taken on the execution 
Chap. 275. 

Guardians may be appointed for minors over the age of four- 
teen years, who decline electing guardians for themselves, or 
who are absent out of the state in parts unknown. Chap. 277. 

Fugitives from Justice. Chap. 278 contains provisions, re- 
lating to demands upon the executive, by the executives of other 
states, for the delivery up of fugitives from justice, which pro- 
visions are copied, with very slight and immaterial variations, 
from the Revised Statutes of Massachusetts, Chap. 142, S$ 7 
8, 9, 10, and 11. 

Notice of Petitions. The manner, in which notice of any 


? 


petition, to be presented to the General Court, may be given and 
proved, is provided by chap. 299. This statute is merely per- 
missive and directory, without assuming to be imperative. 
Archives. The governor is authorized toengage John Farmer, 
Esq., or some other suitable person, to examine, arrange, index, 
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prepare for and superintend the binding and otherwise preserv- 
ing of such of the public papers in the archives of the state, as 
may be deemed worthy of such care. Resolves, Chap. 147. 


Marytanp. The General Assembly of this state, at the two 
sessions thereof, from December 28, 1835, to April 4, 1836, and 
from May 23, to June 4, 1836, passed three hundred and ninety- 
seven acts, and one hundred and twenty-four resolutions. The 
former are arranged in chapters, and numbered consecutively : 
the latter are merely numbered. 

Riots. Where any real or personal property is taken away, 
injured, or destroyed, by any riotous or tumultuous assemblage 
of people, the full amount of the damage is recoverable by suit 
at law against the county, town, or city, within whose jurisdic- 
tion the riot or tumult occurs: but this liability is not incurred, 
unless the municipal authorities had good reason to believe that 
such riot or assemblage was about to take place, or, having taken 
place, had notice of it in time to prevent the injury or destruc- 
tion, or where the civil authorities satisfactorily prove, that they 
have used all reasonable diligence and all the powers entrusted 
to them, for the suppression or prevention of such riotous or un- 
lawful assemblages. Chap. 137. 

Lotteries. In order that the lottery system may expire at as 
early a day as practicable, the state lottery commissioners are 
directed to take all the grants of lotteries now existing, the com- 
missioners of which may acquiesce therein, and draw the lotter- 
ies or dispose of the schemes, in the same manner that they draw 
or dispose of the state schemes. Chap. 205. 

Fraud and False Pretences. The obtaining of any chattel, 
money, or valuable security, by means of any false pretence, and 
with intent to defraud or cheat, is made a misdemeanor, and pun- 
ishable, at the discretion of the court, by fine and imprisonment, 
or by confinement in the penitentiary, for a term not less than 
two nor more than ten years. Chap. 319. § 1. 

Where the property in question is obtained in such a manner, 
as to amount to larceny or robbery, the defendant is not to be 
acquitted by reason thereof; and no person, tried on such misde- 
meanor, is liable to be prosecuted afterwards, upon the same 
facts, for larceny or robbery. § 1. 

In an indictment under this act, it is not necessary to set forth 
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the particular false pretences, intended to be relied on; but the 
defendant, upon application to the attorney-general, is entitled to 
the names of the witnesses, and a statement of the false pre- 
tences, as collected from their testimony. A mere promise for 
future payment, though not intended to be performed, is not suffi- 
cient to authorize a conviction. 42. 

When any person is convicted of any statutable felony or mis- 
demeanor, for the false or fraudulent obtention or embezzlement, 
secreting, or making way with goods, &c., the court, before 
whom the conviction takes place, may award restitution to the 
real owner. (3. 

Amendments of the Constitution. Six statutes were passed, for 
amendments of the constitution, provided they should be agreed 
to by the next General Assembly. Five of these relate to elec- 
tions and election districts. The sixth proposes that the legisla- 
ture shall not have power to pass any law, annulling the marriage 
contract, or in the nature of a divorce a vinculo matrimonn, or a 
mensa et thoro, unless two thirds of each branch who are pre- 
sent concur therein. 

Divorce. Thirty-two divorces were decreed by the General 
Assembly, twenty-two a vinculo, and ten a mensa, and acts 
passed accordingly. 

Public Documents. The governor and council are authorized 
to cause to be transcribed such of the documents, referred to in 
the governor’s message, as they may deem worthy of preserva- 
tion, and to cause such of the same to be printed, in the form of 
documentary volumes, as they may conceive necessary and im- 
portant, in illustration of the early history and government of the 
province and state of Maryland. Resolution, No. 66. 

History of Maryland. A donation, offered by John Leeds 
Kerr, of Talbot county, of an autograph manuscript of a history 
of Maryland, from its first settlement, in 1633, to the restoration, 
in 1660, and of corrections and additions to an introduction to a 
history of Maryland, heretofore published by John Leeds Boz- 
man, deceased, together with a printed copy of the said intro- 
duction, are accepted for and in behalf of the state, and the gov- 
ernor and council are authorized to cause the same to be printed 
in two volumes. Resolution, No. 79. 


Vireinta. The General Assembly of Virginia, at the session 
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thereof, which commenced December 7, 1835, and ended March 
24, 1836, passed two hundred and eighty-three statutes, and 
seventeen joint resolutions. ‘The statutes are published in two 
parts; the first containing the ‘‘acts of a public and general 
nature,’ and the other those ‘of a private and local nature.” 
They are all arrangea in chapters, without regard to the time of 
their enactment, and numbered consecutively; the public acts 
being chapters 1 to 112 inclusive, and the private acts 113 to 283 
inclusive. 

Aitorney-General. It is made the duty of this officer, among 
other things, to give his advice and counsel in writing, when re- 
quired so to do, to the executive, and to any of the public boards 
and official functionaries at the seat of government ; and to re- 
port annually, to the General Assembly, the state and condition 
of the several causes, in which the commonwealth is a party. 
Chap. 43, §§ 2 and 4. 

Actions on Foreign Judgments. In an action founded upon a 
judgment, rendered in any state, district, or territory, of the 
United States, the defendant may show, that, by the laws of the 
state, &c., in which the judgment was rendered, a recovery in 
the action would be barred, if instituted in any of the courts of 
such state ; and, to this end, the defendant may plead the statutes 
of limitation of that state. Chap. 62, § 1. 

In all such actions, against any person, who has actually and 

bona fide been a resident within the commonwealth, for ten 
years after the rendition of the judgment, and before the com- 
mencement of an action thereon, the defendant is entitled to the 
benefit of all laws limiting recoveries upon judgments, to the 
same extent as if the judgment, upon which the action is found- 
ed, had been rendered in any of the courts of the commonwealth. 
§ 2. 
' Fraudulent Devises. The devisee of any messuage, &c., 
claiming under a will, is made liable to an action of covenant, or 
any other action upon the deed of the testator, which may be 
maintained against the heir, in like manner and to the same ex- 
tent, as the devisee is now liable to an action of debt on the 
obligation of his testator. Chap. 63. 

Criminal Code. Chapman Johnson is appointed to carry into 
effect the provisions of ‘‘ an act to provide for a revision of the 
criminal code,” passed March 12, 1834, with power to perform 

19* 
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the duties and receive the compensation prescribed for the per- 
sons therein named, and with power also to appoint a clerk, at a 
salary of six hundred dollars per annum. The act above refer- 
red to constitutes Chapman Johnson, William Brockenbrough, 
John Robertson, and Robert Stanard, a committee or board of 
revisors, to revise and digest the criminal code of Virginia, and 
report to the next General Assembly, by bill or bills, specifying 
therein explicitly and plainly the existing offences against the 
laws, and so graduating and equalizing the punishments for the 
same, that each particular offence may have its proper and appro- 
priate punishment, in form and measure. They are also required 
to report distinctly and plainly their opinion as to the expediency 
of abolishing capital punishments. The act further provides, 
that, if any of the gentlemen appointed revisors decline to act, 
from any cause, the governor shall supply the vacancy. 


Inp1ana. The General Assembly of Indiana, at the twentieth 
session thereof, which commenced in December, 1835, and ter- 
minated in I"ebruary, 1836, enacted sixty-six ‘laws of a general 
nature,” and one hundred and eighty-one “ laws of a local na- 
ture,’’ and adopted twenty-seven joint memorials and resolutions. 
The general and special laws are separately printed. Each class 
is arranged chronologically in chapters, and numbered. The 
resolutions are numbered consecutively with the special laws. 

Masters in Chancery, in addition to their other powers, are au- 
thorized to administer oaths and affirmations generally; to take 
acknowledgments of all instruments in writing when necessary : 
to take depositions ; and to issue subpeenas for witnesses, Chap. 
23. 

Legal and Judicial Proceedings. Original writs and other 
processes may be issued on Sunday, whenever the plaintiff files 
an affidavit, that he is apprehensive of losing his demand, unless 
the writ be so issued. Chap. 29, § 1. 

In all suits on a note, bill of exchange, or other obligation, 
payable at a particular place, it is not necessary for the plaintiff 
to aver in his declaration, or prove on the trial, a demand of pay- 
ment at such place; but the defendant, in any such suit, may 
aver and show his readiness to pay the demand, at the place 
named, where the same became due; and this is to be deemed a 
sufficient defence, unless the plaintiff proves a subsequent de- 
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mand, at the place of payment, and a neglect on the part of the 
defendant to pay. §3. 

Punishment. The governor is authorized to commute the 
punishment of death, in those cases, where a complete pardon 
is not expedient or proper, into imprisonment at hard labor, 
or solitary confinement in the state prison for life or years. 
Chap. 30. 

Habeas Corpus. On the return of a writ of habeas corpus, 
the person suing out the same may plead as many several matters, 
either traversing or avoiding the return, as he may think proper, 
or he may, at his election, except to the sufficiency thereof, and 
replication and rejoinder may be made, as in other cases, until 
complete issues are made up. Chap. 36, § 1. 

The writ of habeas corpus may be issued on Sunday, as well 
as on any other day in the week. § 2. 

Whenever the return states that the prisoner is detained in 
virtue of a writ, which requires him to answer to an offence 
therein defectively set forth, the prisoner is not to be discharged, 
but the court is to examine witnesses touching his guilt or inno- 
cence, and remand, bail, or discharge, as the case may require. 
§ 3. 

Divorces. In addition to the causes, already allowed by law 
for divorce, the following are made sufficient, viz.: in favor of 
the wife, when the husband, for the term of two years, has been 
a habitual drunkard, and failed, for an unreasonable length of 
time, to make provision for his family; and, in all cases, where 
the parties [either of them] have been guilty of murder, man- 
slaughter, burglary, robbery, grand or petty larceny, forgery, 
counterfeiting, arson, bribery, perjury, or any other crime, the 
punishment of which is (or would be, on conviction,) imprison- 
ment at hard labor in the penitentiary. Chap. 37. 

School Laws. The governor is authorized and required to 
appoint some suitable person, to revise the congressional school 
laws, during the next vacation of the General Assembly, to col- 
late and systematize all the laws on the subject of congressional 
schools,—to define the duties of each officer, having charge of 
the school funds, and who may be appointed to perform any 
other duties,—to suggest such amendments as he may think 


proper,—and to report to the next legislature. Resolution. 
Chap. 203. 
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Unirep Srates. At the Second Session of the Twenty-Fourth 
Congress, which commenced December 5, 1836, and terminated 
March 3, 1837, seventy-six acts and five joint resolutions were 
passed. 

Mint. Coinage. Tender. Chapter 3, entitled an act, sup- 
plementary to “ 
coins of the United States,” provides for the appointment of the 
officers of the mint, prescribes their several powers and duties, 
and establishes rules for the management and regulation of the 
coinage. 

We extract the following sections relating to the standard of 
the coinage of the United States, and the value of the coin as a 
legal tender. 

The standard for both gold and silver coins of the United States 
shall hereafter be such, that of one thousand parts by weight, 
nine hundred shall be of pure metal, and one hundred of alloy ; 


an act establishing a mint and regulating the 


and the alloy of the silver coins shall be of copper ; and the alloy 
of the gold coins shall be of copper and silver, provided that the 
silver do not exceed one half of the whole alloy. § 8. 

Of the silver coins, the dollar shall be of the weight of four 
hundred and twelve and one half grains; the half dollar of the 
weight of two hundred and six and one fourth grains; the quarter 
dollar of the weight of one hundred and three and one eighth 
grains ; the dime, or tenth part of a dollar, of the weight of forty- 
one and a quarter grains; and the half dime, or twentieth part of 
a dollar, of the weight of twenty grains, and five eighths of a 
grain. And dollars, half dollars, and quarter dollars, dimes, 
and half dimes, shall be legal tenders of payment, according to 
their nominal value, for any sums whatever. § 9. 

Of the gold coins, the weight of the eagle shall be two 
hundred and fifty-eight grains; that of the half eagle one hundred 
and twenty-nine grains; and that of the quarter eagle sixty-four 
and one half grains. And for all sums whatever, the eagle 
shall be a legal tender of payment for ten dollars ; the half eagle 
for five dollars ; and the quarter eagle for two and a half dollars. 
§ 10. 

The silver coins heretofore issued at the mint of the United 
States, and the gold coins issued since the thirty-first day of July, 
one thousand eight hundred and thirty-four, shall continue to be 
legal tenders of payment for their nominal values, on the same 
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terms as if they were of the coinage provided for by this act. § 11. 

Of the copper coins, the weight of the cent shall be one hun- 
dred and sixty-eight grains, and the weight of the half cent eighty- 
four grains. And the cent shall be considered of the value of one 
hundredth part of a dollar, and the half cent of the value of one 
two hundredth part of a dollar. § 12. 

In adjusting the weights of the coins, the following deviations 
from the standard weight shall not be exceeded in any of the 
single pieces: In the dollar and half dollar, one grain and a half; 
in the quarter dollar, one grain; in the dime and half dime, half 
a grain; in the gold coins, one quarter of a grain; in the copper 
coins, one grain in the pennyweight; and in weighing a large 
number of pieces together, when delivered from the chief coiner 
to the treasurer, and from the treasurer to the depositors, the de- 
viations from the standard weight shall not exceed the following 
limits: Four pennyweights in one thousand dollars ; three penny- 
weights in one thousand half dollars ; two pennyweights in one 
thousand quarter dollars ; one pennyweight in one thousand dimes; 
one pennyweight in one thousand half dimes ; two pennyweights 
in one thousand eagles; one and a half pennyweight in one 
thousand half eagles; one pennyweight in one thousand quarter 
eagles. § 25. 

Patents, The first four sections of chapter 45, ‘ in addition 
to the act to promote the progress of science and the useful arts,” 
(passed July 4, 1836,) contain provisions for the recording anew 
of patents and assignments, executed and recorded prior to the 
15th December, 1836, together with other provisions made neces- 
sary by the destruction of the Patent Office at that time. The 
other sections relate to the general subject. The following are 
some of the most important enactments which they contain. 

Any patent hereafter to be issued may be made and issued to 
the assignee of the inventor or discoverer, the assignment being 
first entered of record, and the application therefor being duly 
made, and the specification duly sworn to. § 6. 

In all cases, the applicant shall be held to furnish duplicate 
drawings, whenever the case admits of drawings, one to be de- 
posited in the office, and the other to be annexed to the patent, 
and considered a part of the specification. § 6. 

Whenever any patentee, through inadvertence, accident, or 
mistake, has made his specification of claim too broad, claiming 
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more than that of which he was the original or first inventor, 
some material and substantial part of the thing patented being 
truly and justly his own, any such patentee, his administrators, 
executors and assigns, whether of the whole or of a sectional 
interest therein, may make disclaimer of such parts of the thing 
patented, as the disclaimant shall not claim to hold by virtue 
of the patent or assignment, stating therein the extent of his 
interest in such patent; which disclaimer shall be in writing, 
attested by one or more witnesses, and recorded in the patent 
office, on payment by the person disclaiming, in manner as other 
patent duties are required by law to be paid, of the sum of ten 
dollars. § 7. 

Such disclaimer shall thereafter be taken and considered as 
part of the original specification, to the extent of the interest, 
which shall be possessed in the patent or right secured thereby, 
by the disclaimant, and by those claiming by or under him sub- 
sequent to the record thereof; but shall not affect any action 
pending at the time of its being filed, except so far as may relate 
to the question of unreasonable neglect or delay in filing the 
same. § 7. 

Whenever by mistake, accident or inadvertence, and without 
any wilful default or intent to defraud or mislead the public, any 
patentee shall have claimed, in his specification, to be the original 
and first inventor or discoverer of any material or substantial part 
of the thing patented, of which he was not the first and original 
inventor, and shall have no legal or just right to claim the same, 
in every such case, the patent shall be deemed good and valid, 
for so much of the invention or discovery, as shall be truly and 
bona fide his own, provided it be a material and substantial part 
of the thing patented, and be definitely distinguishable from the 
other parts so claimed as aforesaid without right. § 9. 

The Commissioner of Patents is authorized and empowered to 
appoint agents in such of the principal cities or towns in the United 
States, not exceeding twenty, as may best accommodate the differ- 
ent sections of the country, for the purpose of receiving and for- 
warding to the patent office all such models, specimens of ingre- 
dients and manufactures, as shall be intended to be patented or 
deposited therein, the transportation of the same to be chargeable 
to the patent fund. § 10. 
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A NOTICE OF THE MOST RECENT REVISIONS, DIGESTs, 
AND COLLECTIONS, OF THE STATUTE LAWS OF THE 
UNITED STATES, AND OF THE SEVERAL STATES. 


In connexion with our general head of Lecistation, and as 
a sort of Appendix to it, we have thought it would be use- 
ful, to give a brief account of the most recent revisions, digests, 
and collections, of statute law, published in the United States ; 
and, for that purpose, we have made the following compilation, 
from the best sources, to which we could obtain access. Inde- 
pendent of the interest, which, as jurists, we naturally feel in the 
laws of the different States, it is often necessary (and every day 
it is becoming more so), to examine them professionally, in the in- 
vestigation of legal questions; and, when this is the case, the 
labor of the inquirer is greatly diminished, by having recourse, in 
the first instance, to some general collection, behind which it is 
unnecessary to extend his examination. The most recent collec- 
tion, whether it be an edition of the statutes at large, or a gen- 
eral revision, or a digest, examined in connexion with the subse- 
quent promulgations (if any) of the legislative body, will at once 
furnish all the desired information, in regard to the existing 
state of the law. 

We can hardly flatter ourselves, that our account will be found 
to be either as complete or as accurate, as we could wish; and 
we shall feel ourselves greatly obliged to any of our readers, who 
will take the trouble to supply us with corrections and additions. 

To effect the object proposed, we shall give the titles of the 
most recently published collection of the statute laws of the 
United States, and of each of the States; accompanied by a con- 
cise history, and, in some instances, a short critical notice of the 
publication announced. The collections of the statute laws of 
the United States will be first noticed ; those of the several States 
will follow in alphabetical order. 


UNITED STATES. 

The public and general statutes passed by the Congress of the United 
States of America, from 1789 to 1827, inclusive, whether expired, re- 
pealed, or in force ; arranged in chronological order, with marginal 
references, and a copious index; to which is added the constitution of 
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the United States, and an appendix. Published under the inspection of 
Joseph Story, one of the justices of the Supreme Court of the United 
States. Boston, 1823. Three volumes in 8yo. 


In this edition, the acts of congress are arranged chronologi- 
cally in chapters, beginning a new series of numbers with the 
commencement of every new congress, and going on progres- 
sively through all the sessions of the same congress. ‘This meth- 
od of numbering was adopted at the commencement of the gov- 
ernment, and was adhered to for the most part until after the year 
1815. Since that period, it has been usual to begin a new series 
of numbers, with each successive session of congress. The 
method, originally adopted by the government, is adhered to in 
this edition. The mode of citation in the marginal notes is to 
give the year, in which the act passed, and the number of the 
chapter. ‘These volumes contain all the public acts, whether ex- 
pired, repealed, or in force, with the exception only of such as 
are of a very limited and temporary nature.. The treaties are 
wholly omitted, with the exception of that of 1783, with Great 
Britain, which is republished in the appendix. The publishers 
state, in their preface, that ‘the whole work has passed under 
the inspection of Mr. Justice Story, who has given it an attentive 
examination.” The acts of congress, which have been passed 
since the year 1827, have been published in continuation of the 
above, under the following title :— 

The public and general statutes, passed by the Congress of the United 
States, from 1828 to 1836, inclusive, whether expired, repealed, or in 
force, arranged in chronological order: being a continuation (Vol. 1V.) 
of Story’s edition. By George Sharswood. Philadelphia, 1837, 1 vol. 
Svo. 

It is worthy of remark, that the legislation of the congress of 
the United States, which extends through a period of nearly fifty 
years, has never been revised under the authority of the govern- 
ment; and that no edition of the statutes has as yet been pub- 
lished by the direction and with the sanction of congress. The 
collection, above indicated, however authentic, and we doubt not 
that it is perfectly so, is yet not authenticated. The laws, which 
it contains, are probably republished from the annual promulga- 
tions, and without being compared with the rolls. This is a 
matter worthy the attention of congress. We hazard little in 
saying, that there is not a single state in the union, which has 
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not done more to render its statute laws intelligible and accessi- 
ble to the citizens, than has been done by the congress of the 
United States, in regard to the laws of the union." Two things, 
it seems to us, ought to be forthwith provided for by congress : 
an edition of the statutes, treaties, and joint resolutions, at large, 
published in a style worthy of a great nation (and an overflowing 
treasury), and under the superintendence of a competent editor ; 
and a revision of the whole statute law of the union, by commis- 
sioners appointed for the purpose. 
A Digest of the Laws of the United States, including an abstract of the 
judicial decisions relating to the constitutional and statutory law: with 


notes explanatory and historical. By Thomas F. Gordon. Philadelphia. 
1827. One volume in 8yo. Second Edition. 1837, 


Prior to the publication of this digest, several works of a simi- 
lar character had already been published, some with the encour- 
agement of congress, and others without national aid or authority. 
Of the first kind, are the abstracts of the land laws, the military 
law, and the Indian treaties, chiefly designed for the use of the 
executive departments, and their subordinate agents:* of the 
second kind, having a more general character and a wider sphere 
of utility, are the Digest of Mr. Graydon, the Abridgment of Mr. 
Ingersoll, and the work on Constitutional Law by Mr. Sergeant. 

In the work above designated, the author has collected to- 
gether into one volume the constitution and all the statutes in 
force at the time, with the judicial construction thereof, and with 
notes explanatory of past legislation on matters contained in the 
text; the laws so collected are arranged in the form of codes, 
bringing together, without regard to chronology, the several 
statutes and judicial decisions relating to each subject; and, by 
divesting the laws of duplicate enactments and redundant ex- 
pressions, they are compressed into the smallest compass possible, 
consistent with safety and a proper respect for existing rights. 

This digest is divided into five codes, viz. the political, the 
civil, the commercial, the military and the criminal code. 

The political code contains the constitutional and statutory 
provisions, relating to the legislative, executive, and judicial 








1 Colvin’s edition, which contains the laws down to 1815, was official. 
2 Mr. Gordon's digest of the laws relating to the revenue, published in 
1830, belongs to this class. 
VOL, XVIII.~—NO,. XXXV. 20 
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powers, together with the laws relating to the admission of new 
states, the establishment and government of territories, relations 
with foreign powers, and with the Indian tribes, the naturaliza- 
tion and regulation of aliens, the revenue and the national 
domain. 

Under the civil code, are arranged those laws, which, not per- 
taining more particularly to any other division of the work, affect 
the private relations of the citizens with each other. 

The commercial code embraces all the laws relating to the 
navigation, shipping, seamen, trade, and fisheries of the United 
States, except those immediately connected with the custom 
house regulations, which are essentially political. The custom 
house forms of oaths, &c. are inserted in the appendix. 

The military code comprehends all the laws relating to armo- 
ries and arsenals, the army, the navy, and to military pensions. 

The criminal code includes most of the crimes and offences 
proscribed by the laws of the United States. Some, however, 
are inserted in the other codes, as those, arising from Indian re- 
lations, under the custom house laws, and the acts relating to 
the slave trade. References are made to these offences in the 
criminal code. The notes (which are placed in the Appendix) 
are voluminous, and exhibit illustrations of many parts of the 
text, of a highly interesting and useful character. One of them 
embraces a history of the debt of the revolution, and of that 
created under the present government, with the provisions 
adopted for their extinction. 


The text of the work is broken up into articles, which are 


, 
numbered consecutively, in a regular series, from the beginning 
to the end. These articles or paragraphs amount in the whole 
to 3755. 

The work of Mr. Gordon does not appear to have received the 
sanction or encouragement of the government, or to owe its 
authority to any other source than its intrinsic excellence, and 
to the industry, talent, and fidelity of the author. , 


ALABAMA. 


A Digest of the Laws of the State of Alabama: containing the statutes and 
resolutions in foree at the end of the General Assembly in January 1823: 
to which is added an Appendix, containing the declaration of indepen- 
dence; the constitution of the United States; the act authorizing the 
people of Alabama to form a constitution and State government; and the 
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constitution of the State of Alabama. Compiled by appointment, and 
under the authority of the General Assembly, with a copious index, by 
Henry Toulmin, Esq. Cahawba, 1823. One volume, &vo. 


By a statute, passed December 17, 1819, the judges of the 
circuit courts and the attorney general of Alabama were appoint- 
ed commissioners to compile and digest all the laws then in force, 
leaving out such as had been repealed, but specifying their title 
and time of repeal. A second statute, passed March 28, 1821, pro- 
vided for the election, by joint vote of both houses of the general 
assembly, of a suitable person, to compile, under one head, all the 
statute laws, then in force in that state, relating to each particu- 
lar subject, and to report to the next legislature a manuscript 
digest of the laws. Henry Toulmin, Esq. was appointed in pur- 
suance of this law ; and, by a third statute, passed December 12, 
1821, he was directed to point out to the next general assembly 
any defects, inconsistencies, ambiguities, or imperfections, in the 
statutes, which he might discover in the course of his examina- 
tion. The judges of the supreme and circuit courts were also 
directed, by the same statute, to note all defects and imperfec- 
tions in the statutes, which they might discover in the course of 
the discharge of their judicial duties, and to make report of the 
same, from time to time, to the general assembly. The digest 
above-mentioned was compiled in pursuance of these provisions 
of law. The several statutes and parts of statutes, contained 
therein, are arranged alphabetically in titles, and digested into 
chapters under each title. 

CONNECTICUT. 
The Public Statute Laws of the State of Connecticut, compiled in obedience 
to a resolve of the General Assembly, passed May, 1835, to which is pre- 
fixed the declaration of independence, constitution of the United States, 


and constitution of the State of Connecticut. Published by authority of 
the State. Hartford, 1835. One volume, 8vo. 


This work is a new edition of the volume of statutes, entitled 
“The Public Statute Laws of the State of Connecticut, as re- 
vised and enacted by the General Assembly in May, 1821,” with 
the addition of the statutes subsequently enacted down to and 
including those of the year 1835, and with notes and references 
to the Connecticut Reports. The revision of 1821 was exe- 
cuted by Messrs. Zephaniah Swift, Lemuel Whitman, and Thomas 
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Day. The work is divided into one hundred and nineteen titles, 
alphabetically arranged, under which the several statutory pro- 
visions, relating to the subjects thereof, are digested in sections. 
In some few cases, as under the titles Banks, Boroughs, Cities, 
the titles are subdivided into chapters. The edition of 1835 does 
not bear the name of the compiler. The copyright is taken out 
in the name of the State of Connecticut, by their agent, Royal 
R. Hinman, by whom the work was probably edited. Two 
statutes and a section of a third, omitted in this compilation, are 
reprinted with the pamphlet laws of 1836, together with a some- 
what formidable list of errata, for the same work. 


DELAWARE, 


Laws of the State of Delaware, to the year 1829 inclusive: to which are 
prefixed the declaration of independence and the constitution of thé 
United States. Revised Edition. Arranged and published under the 
authority of the General Assembly. Wilmington. 1829. One volume, 
8vo. 

This digest or revision was executed by Willard Hall, in pur- 
suance of a law passed February 14, 1829. In some instances, 
all the laws relating to the same matter appear to have been 
digested into one; but there is no general digest or systematic 
arrangement. The different statutes are arranged alphabetically, 
according to their subject-matter. 


GEORGIA. 


A Digest of the Laws of the State of Georgia: containing all statutes and 
the substance of all resolutions of a general and public nature, and now 
in force, which have been passed in this State, previous to the session of 
the General Assembly of December, 1820, with occasional explanatory 
notes, and conneeting references, and a list of the statutes repealed or 
obsolete : to which is added an Appendix, containing the constitution of 
the United States ; the constitution of the State of Georgia as amended ; 
the statute of frauds and perjuries; the habeas corpus act, &c.; also 
references to such local acts, as relate to towns, counties, internal navi- 
gation, county academies, &c.; with a copious index. Compiled by the 
appointment, and under the authority of the General Assembly. By 
Oliver H. Prince. Milledgeville. 1822. One volume, 8vo. 


This digest was executed, in pursuance of a law passed De- 
cember 21, 1819, on the plan so fully stated and explained in the 


title, and having been reported to the Governor (as required in the 
act) and examined and approved by a committee appointed by 
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him, was approved by the Governor, and received an official 

sanction, by a proclamation issued January 28, 1822. The 

statutes are arranged in alphabetical order, according to their 
several subjects. ‘The revision appears to be carefully and skil- 
fully made. 

A Compilation of the Laws of the State of Georgia, passed by the General 
Assembly, since the year 1819, to the year 1829, inclusive, comprising all 
the laws passed within those periods, arranged under titles, with marginal 
notes, and notes of reference to the laws or parts of laws, which are 
amended or repealed: to which are added such concurred and approved 
resolutions, as are either of general, local, or private nature: concluded 
with a full and ample index to the laws, and a separate one to the resolu- 
tions. By William C. Dawson, of Greensboro’. Milledgeville. 131. 
One volume. Quarto. 
aes ; , , sae oa Se 

The statutes contained in this compilation are not digested, 
but inserted at large, in chronological order, under appropriate 
titles, arranged alphabetically. The work received an official 

sanction, by a proclamation of the Governor, dated June 16, 

13830. 


ILLINOIS. 


The Revised Laws of Illinois, containing all the laws of a general and pub- 
lic nature, passed by the 8th General Assembly, at their session held at 
Vandalia, commencing December 3, 1852, and ending March 2, 1833, to- 
gether with all laws required to be republished by the said General As- 
sembly. Published in pursuance of law. Vandalia. 1833. One volume. 


ovo. 

By a statute of Illinois, passed March 2, 1833, the secretary of 
state was required to publish one hundred and forty-nine statutes 
and parts of statutes, therein enumerated, together with all the 
laws of that session of a general and public nature, under the 
title of the “ Revised Laws of Illinois.” These statutes are 
arranged alphabetically, according to their several subjects. 


INDIANA. 


The Revised Laws of Indiana, in which are comprised all such acts of a 
general nature, as are in force in said State: adopted and enacted by the 
General Assembly at their 15th session: to which are prefixed the declara- 
tion of independence, the constitution of the United States, the constitu- 
tion of the State of Indiana, and sundry other documents connected with 
the political history of the territory and State of Indiana. Arranged and 


20* 
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published by authority of the General Assembly. Indianapolis. 1831. 
One volume, &vo. 


By a law, enacted February 10, 1831, the secretary of state 
was directed to cause certain general acts, therein enumerated, 
to be reprinted in alphabetical order, with the general acts of 
that session, and certain documents also enumerated : the volume, 


when published, to be denominated the “ Revised Statutes of 
Indiana of 1831.” 


KENTUCKY, 
A Digest of the statute laws of Kentucky, of a public and permanent na 
ture, from the commencement of the government to the session of the 
legislature, ending February 24, 1834. With references to judicial deci 


sions. In two volumes. By C. 8S. Morehead and Mason Brown. 


Frank 
fort. 1234. Two volumes, 8vo. 


This digest embraces all the statutes of a public and perma- 
nent nature, enacted by the legislature of Kentucky, together 
with such acts of Virginia, as have not been repealed or super- 
seded, and such English statutes, as, by legislative and constitu- 
tional adoption, have been incorporated into the code of Ken- 
tucky. The whole work is divided into titles, alphabetically 
arranged, un ‘+r which the statutes are inserted in chronological 
order. In ne instances, the sections of different statutes, re- 
lating to th same subject, have been cast together under the 
appropriate itle. The references to judicial decisions are nu- 
merous. The digest of Messrs. Morehead and Brown appears to 
have been originally undertaken by them as a private work ; but, 
by a statute passed February 8, 1834, it was provided, that when 
they should file in the secretary’s office, a certificate of the judges 
of the court of appeals, or of any two of them, that the digest which 
they were about to publish, was faithful and accurate, and wer- 
thy of public patronage, and ought to be received as authority in 
the courts of justice, the secretary should be authorized to con- 
tract with them for two thousand copies, for distribution amongst 
the several constituted authorities of the State. This approba- 
tion having been given, as we infer from the preface of the com- 
pilers, and also from the fact of publication, the digest of More- 
head and Brown may be considered as an official revision and 
sanctioned by law. It seems to be bly and faithfully executed, 
according to the plan adopted. 
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LOUISIANA, 


Civil Code of the State of Louisiana. By authority. New Orleans. 1825. 
One volume, &vo. 


In 1806, the legislative council of the territory of Orleans or- 
dered two able jurists to .prepare a civil code for the use of the 
territory, on the ground of the civil or Roman laws, which were 
then in force. The code was reported in 1808 and adopted ; 
but it did not supersede previous laws, except so far as they were 
inconsistent with its provisions. This compilation, called the 
“‘ Digest of the Civil Code now in force in the territory of Or- 
leans,” which was in fact but little more than a synopsis of the 
Spanish laws, continued in operation for fourteen years, without 
any material innovation. In 1822, Messrs. Derbigny, Livingston, 
and Moreau-Lislet were selected by the legislature to revise and 
amend the civil code, and to add to it such of the laws still in 
force, as were not included therein. They were also directed to 
add to their work a complete system of the commercial laws in 
force, together with such alterations as they might deem proper, 
and a treatise on the rules of civil actions and a system of the 
practice to be observed in the courts. The civil code, prepared 
by the above named gentlemen, in pursuance ™” the authority 
conferred upon them, was adopted and promui ’ted in 1824, 
under the title of the ‘‘ Civil Code of the State -f Louisiana; ” 
and, by the act of promulgation, the legislature ‘declared, that, 
from and after the promulgation, the Spanish, Roman and 
French laws, in force at the time of the session of Louisiana to 
the United States, and the acts of the legislative council of the 
legislature of the territory of Orleans, and of the legislature of 
the State of Louisiana, should be repealed, in reference to every 
case, in which the code contains special provisions. This new 
code, independently of the great changes, which it has intro- 
duced, is much more full and explicit in the doctrinal parts, than 
the former digest. The theory of obligations, which it contains, 
is worthy of particular notice, as comprising, in a condensed 
form, one of the most satisfactory digests of the general principles 
on that subject. The most important and material changes, in- 
troduced by the new code, relate to the rules of succession, and 
the disposition of property by last will. The latter is extended 
considerably by curtailing the portions, required by the former 
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laws, to be reserved for forced heirs. The new order of succes- 
sion conforms to that established in France by the Civil Code, 
and is almost precisely copied from the 118th novel of Justinian, 
from which the Spanish rules of descent had deviated in some 
essential particulars. The Civil Code of Louisiana is divided 
into three books, namely, first, of persons; second, of things and 
of the different modifications of property; and third, of the dif- 
ferent modes of acquiring the property of things. Each of these 
books is divided into titles, subdivided into chapters, which are 
further subdivided into sections, when necessary, and the whole 
broken up into articles or paragraphs, which, for the sake of 
convenient reference, are numbered consecutively from the be- 
ginning to the end of the code. ‘The number of these articles is 
3522. 

Code of Practice in Civil Cases, for the State of Louisiana. 1825. One vol- 

une, 8vo. 

The gentlemen above named, in execution of their authority, 
also prepared a Code of Procedure in civil actions, or a system 
of practice, containing rules to be observed in the prosecution of 
civil actions, which was adopted by the legislature and promul- 
gated in the same manner and at the same time with the Civil 
Code. The Code of Procedure is divided into two books; first, 
of civil actions; and second, containing rules to be observed in 
the prosecution of civil actions; each of which books is divided 
into titles, chapters and sections. The whole code contains 
1161 articles or paragraphs, which are numbered consecutively 
from the beginning to the end. The commercial code, author- 
ized by the statute, in pursuance of which the other codes were 
compiled, does not appear to have been prepared or reported. 

The legislature of Louisiana provided also for the formation 
of a criminal code, by an act passed in 1820, and entrusted the 
preparation of it to Mr. Livingston. In pursuance of this com- 
mission, Mr, Livingston prepared a project of a criminal code, 
which was reported to the legislature, but has never been adopted. 


A General Digest of the acts of the Legislatures of the late territory of Or- 
leans, and of the State of Louisiana, and the ordinances of the Governor, 
under the territorial government, preceded by the treaty of cession, the 
constitution of the United States, and of the state, with the acts of con- 
gress, relating to the government of the country and the land claims 
therein. By Francis Xavier Martin, one of the Judges of the Supreme 
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Court. Published under a Resolve of the Legislature. Three volumes, 
8vo. New Orleans. 1816 


By a resolution of the legislature of Louisiana, passed January 
25, 1816, it was provided, that a person learned in the law should 
be appointed, by a joint ballot of both houses, for the purpose of 
making a general digest of all the governor’s ordinances, issued 
during the first degree of the government, and the acts of the 
legislative council, and of the several legislatures of the state, 
then in force, including also the laws of the then present session. 
The resolution also directed, that the digest should be preceded 
by the treaty of cession and other documents above enumerated 
in the title, and that the person, appointed to make the same, 
should not alter the phraseology of the laws, and that it should be 
his duty to class, under the same heads, all the laws relating to 
the same subject. A resolution of the next year provided, that 
the first resolution should not be so construed, as to include in 
the digest, therein directed to be prepared, the civil code, which, 
as already mentioned, was adopted in 1808. The digest of 
Judge Martin was prepared and promulgated, in pursuance of 
these resolutions. It is superseded by the Civil Code and the 
Code of Procedure, so far as they contain legal provisions on the 
same subjects, 


The Laws of the Las Siete Partidas, which are still in force in the State of 
Louisiana, Translated from the Spanish by L. Moreau-Lislet, and Henry 
Carleton. Two vols. 8vo. New Orleans. 1820. 


This work was undertaken and accomplished, under the pat- 
ronage of the legislature of Louisiana, which, by a law passed on 
the third of March, 1819, authorized it to be executed at the 
expense of the state. It contains a translation of all that portion 
of Las Siete Partidas, which was considered at the time to have 
the force of law in Louisiana. Those parts, relating to the 
catholic faith, and to matters of a criminal nature, having been 
expressly repealed, are wholly omitted. The following is the 
plan pursued by the translators. Each title of the Partidas is 
preceded by a list of the titles of the Roman and Spanish laws, 
and of the Civil Code (that of 1808) relative to the subject it 
treats of, together with an index of the articles therein contained. 
Each law is accompanied by a note, referring to the correspond- 
ing laws of the Recopilacion, and of the Autos Accordados, ac- 
cording to the quotations contained in the editions of the Partidas, 
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published with the commentaries of Gregoire Lopez. The Re- 
copilacion of Castille is designated by the letter R, followed by 
arabic figures, the first designating the law, the second the title, 
and the third the book referred to. The Autos Accordados are 
designated by the word Auto, followed by the number of the law, 
title and book cited. The laws in accordance or at variance 
with those of the Civil Code, are likewise accompanied by notes, 
referring to the provisions of the latter, which treat of the same 
subject. The Civil Code is designated by the letter C, followed 
by figures; the first designating the law, the second the title, 
and the third the book. When the translators were unable to 
find a proper English term, to render the legal sense of a Spanish 
word, they made use. of the Spanish word itself, accompanied by 
an explanation. Where aterm could not be translated by one 
precisely equivalent in English, the Spanish is inserted in a 
parenthesis. ‘Those of the notes, which are not accompanied by 
the name of any author, are the notes of the translators them- 
selves. This work, as a source of law, is superseded by the 
Civil Code. 


MAINE, 


Laws of the State of Maine, to which are prefixed the constitution of the 
United States and of said State, in two volumes, with an Appendix. 
Published according to a resolve of the State, passed March 8, 1821. 
Brunswick. 1821. Two volumes, 8vo. Third volume, 1831. 


By a resolve of the legislature of Maine, passed June 15, 1820, 
it was provided, that a board of jurisprudence should be estab- 
lished, to consist of three men learned in the law, to be appointed 
by the governor and council, to select, arrange, and prepare a 
compilation or digest of all the statutes of the colony, province 
and commonwealth of Massachusetts, in force in Maine, and to 
report the same to the legislature, at the next session thereof, for 
acceptance. Messrs. Prentiss Mellen, William P. Preble and 
Nathan Weston, Jr. were appointed, in pursuance of this resolve, 
to constitute the board of jurisprudence. These gentlemen hav- 
ing performed the task, to which they were appointed, and the 
statutes reported by them to the legislature of 1821 having been 
adopted, they were authorized, by a resolve of March 8, 1821, 
to superintend and direct the printing of the laws so revised, 
classifying and arranging the whole, in such manner, as they 
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might think most convenient, and combining therewith such of 
the laws of the last and the then present session, as were of a 
general nature ; to be accompanied with a suitable index, mar- 
ginal abstracts, references and table of contents. The edition 
of the laws, published in pursuance of the foregoing authority, is 
divided into one hundred and eighty chapters, which, except that 
the first thirty-five relate to crimes and punishments, do not 
appear to be arranged upon any systematic plan. These two 
volumes include all the general and public laws of Maine, down 
to and embracing those of 1821. The laws enacted in the sub- 
sequent years, down to and including the year 1831, are con- 
tained in a third volume, published by the secretary of state, in 
pursuance of a resolve of the legislature, passed March 30, 1831. 
By this resolve, the secretary was authorized to arrange the 
several statutes in such a manner, as to connect and bring to- 
gether, as near as might be practicable, all the laws relating: to 
the same subject. ‘These statutes, as originally published in 
pamphlets, were arranged chronologically, and numbered in con- 
tinuation of the two former volumes; they had been familiarly 
used and referred to in the reports of the Supreme Judicial Court, 
according to that arrangement; and, in view of the inconve- 
niences, likely to result from disregarding that order, in the new 
edition, it was thought best by the secretary, (and in this opinion, 
the governor, the judges, and the reporter concurred,) notwith- 
standing the apparent intention of the legislature, to arrange the 
laws in their old chronological order. The editor has, however, 
accomplished the purpose which the legislature had in view, and 
perhaps in a better mode, than that contemplated by the resolve. 
In the table of contents, the titles of the acts are given; and, in 
connexion with each act, a reference is made to every preceding 
and succeeding act, on the same subject, passed within the 
period embraced in the volume. References are also made, in 
the margin of each statute, to the preceding and succeeding acts, 
contained in the volume itself, and to the laws in the first and 
second volumes, Those acts and parts of acts only, which have 
been expressly repealed, are distinguished by being printed in a 
smaller type. 

The first two volumes of the laws of Maine, above noticed, 
have been superseded, for common use, by the publication of the 
following entitled edition thereof, viz. : 
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Laws of the State of Maine, volume I. and II.; with the constitution of the 
United States and of said State prefixed: also notes and references, de- 
lineating the additions and modifications thereof, which have been enact- 
ed by the legislature of the State, from 1821 to 1834: to which are ap- 
pended, in notes and comments, a full synopsis of the decisions relating 
thereto, contained in the seventeen volumes of Massachusetts Reports, 
ten volumes of Pickering’s Reports, and seven volumes of Greenleaf’s 
Reports. By Francis O. J. Smith, Counsellor at Law. Portland. 1834. 
Two volumes, 8vo. 

This edition of the first two volumes of the Laws of Maine 
contains ; 1. Marginal references to the original statutes of Mas- 
sachusetts, from which they were copied or compiled: 2. Ab- 
stracts of all the material decisions and constructions made by 
the Supreme Judicial Court of Massachusetts, and the corres- 
ponding court of Maine, relating to the statutes, or the practice 
under them, as embraced in seventeen volumes of Massachusetts 
Reports, ten volumes of Pickering’s Reports and seven of Green- 
leaf’s Reports, and covering a period of more than twenty-seven 
years: and 3. Notes and references to all additions and altera- 
tions, which have been made to the statute law, by the legisla- 
ture, from 1821 to 1834 inclusive. The original paging of the 
first edition is preserved. The whole text of these volumes was 
compared with the original manuscript laws in the office of the 
secretary of state, and not only the variations of the present edi- 
tion from the originals noted, but the “ errors in the originals” 
pointed out, in the certificates of the secretary which are an- 
nexed. Mr. Smith has added to the value of his work, by affix- 
ing an index to both volumes, at the end of each. This edition, 
and the third volume above mentioned, may be relied upon, as 
presenting the entire statute law of Maine to 1831 inclusive, with 
references to succeeding legislation to 1834 inclusive. 


MARYLAND, 


The Laws of Maryland, to which are prefixed the original charter, with an 
English translation, the bill of rights and constitution of the State, as 
originally adopted by the convention, with the several alterations by acts 
of assembly, the declaration of independence, the articles of confedera- 
tion, the constitution of the general government, and the amendments 
made thereto, with an index to the laws, the bill of rights and the consti- 
tution. In two volumes. Revised and collected, under the authority of 
the legislature, by William Kilty, Attorney at Law. Annapolis. 1799. 
Two volumes, 8vo. 

The Laws of Maryland, from the end of the year 1799, with a full index, 
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and the constitution of this state, as adopted by the convention, with the 

several alterations by acts of assembly; and an Appendix containing the 

land laws; with the Resolutions considered proper to be published. Re- 
vised and prepared, under the authority of the legislature, by William 

Kilty, Thomas Harris, and John N. Watkins. Annapolis. 1818. Five 

volumes, 8vo. 

The laws of Maryland, contained in the seven volumes above 
mentioned, are not revised or digested, but merely arranged and 
published in the order of their enactment, with proper notes and 
references. These volumes bring the series of public and general 
statutes down to and include those of the year 1818. 


MASSACHUSETTS, 

The Revised Statutes of the Commonwealth of Massachusetts, passed No- 
vember 4, 1835; to which are subjoined an act in amendment thereof, 
and an act expressly to repeal the acts which are consolidated therein, 
both passed in February, 1836; and to which are prefixed the constitu- 
tions of the United States and of the Commonwealth of Massachusetts. 
Printed and published, by virtue of a resolve of November 3, 1835, under 
the supervision and direction of Theron Metcalf and Horace Mann. Bos- 
ton. 1836. One volume, &vo. 

This revision was executed, in pursuance of a resolve of Feb- 
ruary 4, 1832, by Messrs. Charles Jackson, Asahel Stearns, and 
John Pickering. The general division is the same with that of 
the Revised Statutes of New York. For a more particular de- 
scription of this work, the reader is referred to this Journal, vol. 


13, p. 344; and vol. 15, p. 294. 


MICHIGAN. 

Laws of the Territory of Michigan, comprising the acts of a public nature, 
revised by commissioners appointed by the first legislative council and 
passed by the second council; the acts and resolutions of the first and 
second councils; and the acts now in force adopted by the Governor and 
judges of the territory ; together with the declaration of independence, 
constitution of the United States, and certain acts of congress. Published 
by authority. Detroit. 1827. One volume, 8vo. 

By an act of the legislative council of Michigan, (then a terri- 
tory) passed April 21, 1825, a commission consisting of Messrs. 
William Woodbridge, (who afterwards resigned, and Asa M. Rob- 
inson was appointed in his place) Abraham Edwards, John 
Stockton, Wolcott Lawrence and William A. Fletcher, were ap- 
pointed to revise the public laws of the territory. The commis- 
sioners were directed to revise, consolidate and digest the laws, 

VOL. XVIII.—NO. XXXV. 21 
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upon the following principles, viz: all the acts upon the same sub- 
ject to be digested into one act ;—the principles of the existing 
acts to be preserved, or such alterations or additions to be made, 
as the commissioners might deem expedient ; and acts, not con- 
sidered necessary by the commission, to be omitted, and the 
deficiencies supplied by new acts. The commissioners were di- 
rected to make their report at the next session of the council. 
This volume contains the laws thus revised by the commissioners, 
and enacted by the council, with an index, marginal notes, anda 
translation of the Latin or technical words and phrases, occurring 
in the laws. It includes all the general laws down to and em- 
bracing those of the year 1827. 


MISSISSIPPI. 


The Revised Code of the laws of Mississippi, in which are comprised all 
such acts of the General Assembly, of a public nature, as were in force 
at the end of the year 1823; published according to an act of the General 
Assembly. Natchez. 1824. One volume, 8vo. 

The Revised Code of Mississippi was prepared by George 
Poindexter, then governor of that state, at the request and under 
the authority of the general assembly, in pursuance of an act 
passed Feb. 12, 1821. By this statute, the reviser was directed 
to consolidate and arrange all the statutes of a public nature, and 
to report the same by bills, together with such additional bills, as 
might be found necessary and proper to complete the code. The 
statutes are contained in one hundred and twenty-two chapters, 
which are not arranged upon any apparent system or plan. In 
the appendix, are published the constitution of the United States, 
certain acts of Congress, the constitution of Mississippi, and a 
Summary of private and local acts. The statutes of this state 
have been again revised, and the revision reported to the general 
assembly, at their last biennial session. ‘The report was directed 
to be printed and distributed. It will probably be acted upon at 
the next session of the assembly in 1838, (See ante p. 212.) 


MISSOURI. 


The Revised Statutes of the State of Missouri, revised and digested by the 
8th General Assembly, during the years 1834 and 1835, together with the 
constitutions of Missouri, and of the United States ; printed and publish- 
ed under the direction of the superintendent, appointed by the General 
Assembly for that purpose. St. Louis. 1035. One volume, 8vo. 
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By the constitution of Missouri, art. III. § 35, it is provided, 
that, ‘‘ within five years after the adoption of this constitution, 
all the statute laws of a general nature, both civil and criminal, 
shall be revised, digested and promulgated, in such manner as the 
general assembly shall direct; and a like revision, digest and 
promulgation shall be made at the expiration of every subsequent 
period of ten years.” This is the first decennial revision of the 
statute laws of Missouri, in pursuance of the above mentioned 
constitutional provision. By an act passed March 21, 1835, it 
was provided, that there should be a publication of the statutes, 
as revised by the legislature then in session, under the direction 
of a superintendent, appointed for the purpose, and under this 
provision, Mr. A. A. King received the appointment of super- 
intendent. This act also provided, that the statute laws should be 
alphabetically arranged in the publication, under proper heads or 
titles, with such notes of reference and explanations, as might be 
necessary :—that, at the head of each chapter or article, there 
should be brief notes of the contents of the several sections or 
clauses thereof, in numerical order :—and, that at the end of each 
act, the date of the passage and taking effect thereof should be 
noted, unless specified in the act. This revision includes the 
statutes of the year 1835. The constitutional requirement of the 
state of Missouri, that the statute laws should undergo a revision 
every ten years, is well worth the attention and imitation of other 
states. 

NEW HAMPSHIRE. 
The Laws of the State of New Hampshire ; with the constitution of the 


United States and of the state prefixed. Published by authority. Hop- 
kinton. 1830. One volume, 8vo. 


This edition of the laws of New Hampshire, arranged and pub- 
lished by a committee, appointed for the purpose by the governor, 
contains all the general and public statutes of that state, in force 
on the first day of June 1830, excepting an act passed the third 
day of January, 1820, entitled ‘‘ an act establishing a board of 
road commissioners, for laying out and repairing highways,” 
which (we are informed by the advertisement of the committee) 
was omitted, under the expectation that it would be repealed at 
the ensuing session of the legislature ; and which, in fact, was 
repealed at the then next session, agreeably to the expectation of 
the committee. 
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In this work, there has been no attempt made to revise or di- 
gest the laws. ‘The statutes are simply arranged, in chapters, 
under appropriate titles, and without regard to the time of their 
enactment. The titles are one hundred and twenty-three in 
number. ‘The numbering of the chapters is confined to those of 
the same title. These statutes must be referred to by the title, 
chapter and section, or simply by the page. 


NEW JERSEY. 

Laws of the State of New Jersey, revised and published under the authority 
of the Legislature. Trenton. 1821. One volume, 8vo. 

A Compilation of the Public Laws of the state of New Jersey, passed since 
the revision in the year 1820. Arranged and published under the author- 
ity of the Legislature, by Josiah Harrison. Camden. 1833. One yol- 
ume, 8vo. 

The statutes of New Jersey, as contained in these two volumes, 
are merely arranged in the order of their enactment, without 
being thrown into heads or titles, or digested in any manner. 
References are added from one to another ; and notes are inserted, 
where a particular statute has been in part, repealed, superseded, 
or modified. 


NEW YORK. 

The Revised Statutes of the State of New York, passed during the years 
1827 and 1828, to which are added certain former acts which have not 
been revised. Printed and published, under the direction of the Revisers 
appointed for that purpose. Albany. 1829. Three volumes. 

This work, honorable alike to the state, by whose authority 
and direction it was prepared, and to the commissioners, Messrs 
John Duer, Benj. F. Butler, and John C. Spencer, by whom it was 
executed, is too well known to need a particular description. The 
Revised Statutes of New York are divided into four parts, each 
of which constitutes a legislative act or statute. Each part is di- 
vided into chapters, which are subdivided, when necessary, into 
titles, which are further subdivided into articles, whenever smaller 
general heads were desirable. The whole work is digested into 
sections, which are numbered consecutively through the title or 
chapter, which constitutes the general division. ‘Thus, these 
statutes are referred to by the part, chapter and section, or part, 
chapter, title and section, according to the division. The first 
part is entitled “‘ an act concerning the territorial limits and di- 

















1837.] Recent Revisions, &c. of Statute Latus 245 


vision s, the civil policy and the internal administration of this 
state,” and contains twenty chapters. The second part, entitled 
‘an act concerning the acquisition, the enjoyment and the trans- 
mission of real and personal property, the domestic relations, and 
other matters connected with private rights,” is divided into eight 
chapters. ‘The third part consists of ten chapters, and is entitled 
** an act concerning courts and ministers of justice, and proceed- 
The fourth part is entitled ‘‘ an act concern- 
ing crimes and punishments ; proceedings in criminal cases, and 
prison discipline,’ and contains three chapters. 

A second edition of the Revised Statutes of New York has 
been recently published by the revisers under the following title : 


ings in civil cases. 


The Revised Statutes of the State of New York, as altered by the legisla- 
ture, including the statutory provisions of a general nature, passed from 
1228 to 1835 inclusive ; with references to judicial decisions: to which 
are added certain local acts passed before and since the revised statutes ; 
all the acts of general interest passed during the session of 1836; and an 
Appendix, containing extracts from the original reports of the revisers to 
the legislature, all the material notes which accompanied those reports, 
and explanatory remarks. Prepared by and published under the super- 
intendence of the late revisers. In three volumes. Albany. 1836. 


A new edition of the Revised Statutes of New York having 
become necessary, by reason of the first being entirely out of 
print, and to be procured only with great difficulty, and also in 
consequence of the numerous and important alterations, intro- 
duced by the more recent legislation, the gentlemen, who pre- 
pared the revision originally, felt themselves called upon to un- 
dertake the work. This course, though not directed or expressly 
authorized, yet seems to have been anticipated, by the legisla- 
ture, by a provision in the act of April 19, 1830, whereby a copy 
certified by two of the revisers is entitled to be read in evidence. 
For this reason, and also for the further reason, that the fami- 
liarity of the revisers with the arrangement and provisions of the 
Revised Statutes would enable them to perform the labor with 
comparative ease, the revisers prepared and published the new 
edition. A few extracts from the preface to the second edi- 
tion will convey a general idea of the plan upon which it has 
been prepared. 

“The text of the Revised Statutes, as originally passed, is 
given with scrupulous accuracy, except where any provision has 


been expressly repealed or otherwise altered by the legislature. 
21* 
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Where any part of the text is repealed, it is omitted: where the 
legislature has specifically directed alterations in any part, such 
parts are published, not in their original form, but as amended 
by the legislature, with notes at the foot of the page, indicating 
the authority for the change. If the undersigned had confined 
themselves to the task of correcting the text of the Revised 
Statutes, in the cases, where special directions had been given 
to that effect by the legislature, that task would have been com- 
paratively easy, as those directions generally specify the manner, 
in which the alterations shall be made. But a new edition, pre- 
pared in this way, would have presented a very imperfect view 
of the general statute law of the State; inasmuch as numerous 
acts of a general nature have been passed since 1828, which, 
without giving any such directions, yet materially affect many of 
the provisions of the Revised Statutes, and introduce others 
which are entirely new and of great importance.” 

‘For the purpose, then, of presenting a full and accurate view 
of the whole existing statute law of a general nature, the acts of 
the legislature, passed since 1828, have been carefully examined, 
and all their provisions, which, in any manner, affected those 
contained in the Revised Statutes, and all such as are of a 
general and public nature, are inserted in those titles and arti- 
cles, where the same or similar subjects are contained. 

“In some cases, where the new statute embraced an entirely 
new subject, that was not already contained or treated of in the 
Revised Statutes, it has been introduced as a new title of some 
appropriate chapter, or as a new article of some title that in 
terms included it. The law, relative to principals and factors or 
agents, is an instance of the first kind, and the provisions of the 
act to abolish imprisonment for debt, which relate to demands 
over fifty dollars, furnish an instance of the second kind.” 

“For the purpose of reference, it became indispensable to 
prefix a new series of numbers, to the respective sections, ac- 
cording to their position in this edition, so that they might be at 
once indicated.” 

“But it'was desirable, that the original numbers of the sec- 
tions of the Revised Statutes, also, should be preserved, because 
they are frequently referred to by those numbers, in the subse- 
quent parts of the Revised Statutes, as well as in the session 
laws, and in the decisions of courts. To accomplish this pur- 
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pose, the following plan has been adopted. Immediately after 
the section mark §, is inserted the number of the section, ac- 
cording to its position in this edition, as before explained. If 
the section is one of those in the Revised Statutes, and its original 
number is different from that already thus given to it, it is distin- 
guished by the abbreviation Sec. followed by that original num- 
ber, which second numbering is always included in brackets, 
thus: § 50. [Sec. 48]. Here 50 shows the number of the sec- 
tion, according to the order of numbering in this edition, while 
43 is its original number in the Revised Statutes.” 

Mary other points of less importance, in the details of the 
plan, upon which this edition has been prepared, are noticed in 
the preface, but the above extracts are sufficient to present a 
general outline of it. 


NORTH CAROLINA. 


Laws of the State of North Carolina, including the titles of such statutes 
and parts of statutes of Great Britain, as are in force in said State ; to- 
gether with the second charter granted by Charles II. to the proprietors 
of Carolina; the great deed of grant from the lords proprietors; the grant 
from George II. to John Lord Granville; the bill of rights and constitu- 
tion of the State, including the names of the members of the convention 
that formed the same; the constitution of the United States with the 
amendments; and the treaty of peace of 1783; with marginal notes and 
references: Revised, under the authority of the General Assembly, by 
Henry Potter, J. L. Taylor, and Bart. Yancey, Esqrs., and published, ac- 
cording to an act of the legislature of 1819, under the superintendence of 
Henry Potter. Raleigh. 1821. Two volumes, 8vo. 


This Revised code of North Carolina contains all the acts 
from 1715 to 1819, inclusive, in force at the time of its promul- 
gation, together ‘‘ with some which have been repealed or super- 
seded by subsequent acts, but which may be regarded as the 
foundation of some vested right, or as authorizing some mode of 
proceeding, a reference to which may be necessary in the deduc- 
tion and establishment of titles, or as the muniments in some 
shape or other, of estates or interests; and these are noted in the 
margin, as repealed, altered or obsolete.” The statutes are not 
digested, but arranged chronologically in chapters. References 
are made in the margin of each act, which has been altered or 
modified by subsequent legislation, to the.date, chapter and sec- 
tion of any law, varying in any respect the first enactment 
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“The earliest law, therefore, on each subject, may be regarded 
as the foundation of a statutory system, of which the changes 
and ramifications are traceable by precise and discriminating 
marginal notices. From the acts on the same subject afterwards 
passed, reference is made to those which are antecedent and 
subsequent ; and every one, to which the attention is directed, 
either contains within itself all the legislative provisions on the 
particular subject, or indicates, by a reference, all the other acts 
appertaining to the same system.” The statutes of North Caro- 
lina have since been revised, and digested into one hundred and 
fifteen acts, which were passed at the last session of the general 


assembly. They are to go into operation on the first of January, 
1838. 


OHIO. 


Acts of a general nature, enacted, revised and ordered to be reprinted, at 
the first session of the 29th General Assembly of Ohio. Published by 
authority. Columbus. 1831. One volume, 8vo. 


This volume, besides the general laws of Ohio, contains the 
constitution of the United States, the constitution of Ohio, and 
certain acts of congress, together with a list of the acts remaining 
in force and not revised, nor reprinted, and an explanation of the 
technical words and terms, in Latin and French, made use of in 
the statutes. It is difficult to determine, whether any and what 
plan has been followed, in the arrangement of these statutes. 
There is no preface, advertisement, or statute, which gives any 
information, or furnishes any clew in relation to the object or 
mode of its compilation, or to the person by whom it was com- 
piled. It is authenticated by the certificate of the secretary of 
state. The arrangement is neither alphabetical nor chronological. 


PENNSYLVANIA, 


Laws of the Commonwealth of Pennsylvania, from the fourteenth day of 
October, 1700, to the twentieth day of March, 1810. Republished under 
the authority of the legislature, with notes and references. In four vol- 
umes. Philadelphia. 1810. The fifth volume of the same collection, 
(including the laws subsequently enacted to March 31,1812.) Philadel- 
phia. 1812. The sixth and seventh volumes of the same collection, (in- 
cluding the late laws to April 2, 1822). Philadelphia. Seven volumes, 
Svo. 


The first five volumes of this collection of the laws of Pennsy!- 
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vania were published by John Bioren, in pursuance of the provi- 
sions of a statute of February 28, 1810, by which the governor 
was authorized to contract with him for that purpose. That 
statute provided that the laws should be printed in the following 
form, viz. “‘ prefixing to the first volume the titles of all the laws 
which are obsolete, repealed or expired, under their appropriate 
years, giving abstracts only of private acts, of acts for the incor- 
poration of turnpike and toll bridge companies, and other acts of 
local concern, inserting in each volume a general index to heads 
and titles, and in the last volume a complete digested index to 
the whole work, and noting under each act the decisions of the 
courts of Pennsylvania or of the United States, which have been 
given upon the construction thereof.” The governor was also 
authorized to appoint some fit person of legal knowledge, to 
superintend the said publication, arrange the laws, prepare the 
abstracts, and the indexes, and insert the notes of judicial deci- 
sions, as mentioned above. ‘This appointment was conferred 
upon Charles Smith, Esq., by whom the work was executed to 
the satisfaction of the judges of the supreme court, as expressed 
in their certificate, prefixed to the fifth volume. 

The sixth and seventh volumes were also published by John 
Bioren, under a contract entered into by him, in pursuance of 
the statutes of February 8, 1821, and March 21, 1822, which 
contained provisions similar to those of the statute of February 
28, 1810, already mentioned. ‘These volumes were edited by 
Joseph Reed; of whose labors, the judges of the supreme court, 
in their certificate of approval, say: ‘‘ We consider it but justice 
to the editor, to add, that these volumes contain several very 
useful tables and notes, not in strictness required of him. The 
notes on the criminal Jaws are the fruits of much labor and re- 
search, and cannot fail to be of general utility.” 

By a resolution of the General Assembly of Pennsylvania, 
passed March 23, 1830, the governor was authorized and re- 
quired to appoint three competent persons, learned in the laws, as 
commissioners to revise, collate and digest all such public acts 
and statutes of the civil code of that state, and all such British 
statutes in force therein, as are general and permanent in their 
nature. The duties of the commissioners are particularly speci- 
fied in this resolution ; and they are directed, in general, to exe- 
cute the duties confided to them, in such a manner, as to render 
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the statute laws of Pennsylvania more simple, plain and perfect. 
Commissioners were appointed accordingly, who have since been 
engaged in the revision, but to what extent their labors have 
been carried, we have no present information of a definite char- 
acter. 


A Digest of the Laws of Pennsylvania, from the year 1700 to April 7, 1830. 
By John W. Purdon. Philadelphia. 1831. 


This digest contains the constitution of the United States, the 
constitution of Pennsylvania, a list of statute words and phrases, 
with references to the books, in which they are explained, and 
the statute laws of Pennsylvania, digested alphabetically, under 
a great number of appropriate heads. Each head or title is 
divided into sections, and is preceded by a brief summary of the 
contents of each section. References are made throughout the 
work, from one part of it to another; and the text is explained, 
by the insertion of judicial decisions, in the notes, and sometimes 
by a simple reference to the cases. There is no evidence to be 
derived from the work itself, that it was executed under the 
authority of the state, or that it has in any way received the sanc- 
tion of the government. 


RHODE ISLAND. 


The public laws of the State of Rhode Island and Providence Plantations, 
as revised by a committee, and finally enacted by the Honorable General 
Assembly, at their session in January, 1822; to which are prefixed the 
charter, declaration of independence, articles of confederation, constitution 
of the United States, and President Washington's Address of September, 
1796. Published by authority. IJgnorantia legis neminem ercusat. Ic- 
NORANCE OF THE LAW IS NO EXCUSE FOR ITS VIOLATION. Providence. 
1822. One volume, 8vo. 


The statute law of Rhode Island is here digested into a num- 
ber of separate acts, arranged and published without any division 
of titles or chapters, and apparently without reference to any 
system or order whatever. 


SOUTH CAROLINA, 


An alphabetical Digest of the public statute law of South Carolina, in three 
volumes, by Joseph Brevard, one of the Judges of the Courts of General 
Sessions and Common Pleas, and an Associate Judge of the Constitu- 
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tional Court of Appeals of the State of South Carolina, Charleston. 1814. 

Three volumes, 8vo. 

The first two volumes of this digest contain all the English 
statutes and acts of assembly, of a general and permanent nature 
or operation, which the compiler considered of force, at the time 
of the publication, and that had been enacted, or adopted, from 
the earliest period of the civil government of South Carolina, to 
the close of the year 1813, together with the constitutions of the 
State, and of the United States, and certain acts of congress, 
more immediately concerning the people and the public func- 
tionaries. ‘These laws are digested under various heads or titles, 
one hundred and eighty-two in number, and are arranged alpha- 
betically. The third volume contains, under twenty-three titles, 
alphabetically arranged, all the laws not contained in the first 
two volumes, and which are of a less general and permanent 
nature. This work was not executed under any authority de- 
rived from the government of South Carolina, nor are we aware, 
that it has ever received any thing like a legislative sanction. 
The industry, talent, and learning, displayed by the compiler, 
however, have always made his work of equal authority. 


TENNESSEE. 


The Statute Laws of the State of Tennessee, of a public and general na- 
ture; revised and digested by John Haywood and Robert L. Cobbs. By 
order of the General Assembly. Knoxville. 1831. Two volumes, 8vo. 


The legislature of Tennessee, in the year 1825, passed an act, 
providing that there should be a digest and revision of the statute 
laws of that state, made in such manner, that, when there were 
several statutes on the same subject, the whole might be reduced 
into one, in which should be comprehended the provisions con- 
tained in each, with marginal notes, showing the date of the 
passage of the several acts, and stating the substance of each 
section. The duty of executing the work, the plan of which was 
thus prescribed, was devolved upon the late Judge Haywood and 
Robert L. Cobbs. Before the work was completed, the former 
died; and the revision was finished by Mr. Cobbs, and submitted 
to the legislature in 1827, ready for publication. The publica- 
tion having been delayed, for various causes, until the session of 
1829, at which time great changes had been made in the penal 
laws, and many others made or anticipated, it was thought advis- 
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able to have the acts of that year included in the work; and a 
joint resolution accordingly passed the legislature, directing 
James A. Whiteside to prepare for publication and insertion, in 
Haywood and Cobbs’s revisal, the acts of a general nature passed 
at that session; and the same gentleman was subsequently 
directed to superintend the: printing and publishing of that re- 
visal. 

The digest, thus originally compiled by Messrs. Haywood and 
Cobbs, and completed and published by Mr. Whiteside, is in two 
volumes. The first is executed on the plan prescribed by the 
legislature ; all the acts or parts of acts of a general nature, 
actually in force, on the same subject, are collected together, 
and placed under their appropriate heads or titles; and these 
heads are arranged in alphabetical order throughout the work. 
This volume contains all the statutes of Tennessee and of 
North Carolina, of a public nature, passed from the year 1715 
to 182%, inclusive, which are actually in force in Tennessee, 
except what may be called the Land Law; and in the appendix 
may be found a collection of the forms of such judicial proceed- 
ings, as are in general use among justices of the peace and other 
officers, prepared by Messrs. Gideon H. Pillow and Jacob P. 
Chase. The second volume contains the Land Law, arranged 
under appropriate heads; with an appendix, in which are in- 
serted a table of repealed and obsolete laws, the treaties with the 
Indians, and sundry other documents of a public and interesting 
character. 


VERMONT. 


The Laws of Vermont, of a public and permanent nature; coming down to 
and including the year 1824, to which are prefixed the declaration of in- 
dependence, the articles of confederation, and the constitutions of the 
United States and of Vermont. Compiled by authority of the legislature, 


by William Slade, Jr. Windsor. 1825. One volume, 8vo. 


In this edition of the laws of Vermont, the editor has not 
attempted any thing like a digest or revision. The work is 
divided into one hundred and three chapters, under which all the 
statutes, relating to the several subjects thereof, are arranged and 
numbered. References are made throughout from one act to 
another, and from one part of the system to another. These 


statutes are referred to by the chapter, number and section. 
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VIRGINIA. 

The Revised Code of the Laws of Virginia; being a collection of all such 
acts of the General Assembly, of a public and permanent nature, as are 
now in force, with a general index: to which are prefixed the constitution 
of the United States, the declaration of rights, and the constitution of Vir- 
ginia. Published pursuant to an act of the General Assembly, passed 
March 12,1819. Richmond. 1819. Two volumes, 8vo. 

This code was published by Benjamin Watkins Leigh, in pur- 
suance of a statute of Virginia, passed March 12, 1819, which 
directed the publication of a new edition of the laws, (which had 
been previously revised) under the personal superintendence of 
that gentleman. The several laws, published in this code, are 
arranged in twenty-eight general divisions, and inserted without 
regard to their dates, according to their subject-matter ; each 
statute, however, being preserved entire. In reference to his 
editorial labors, Mr. Leigh remarks: 

‘‘ Minute and accurate references have been made, with much 
pains, to the original acts, from which the particular provisions 
of the revised acts have been compiled; and references are also 
made (from the titles) to all former general laws relating to the 
same subject; and, in both cases, the editions or sessions acts, 
in which the original or former acts are to be found, are care- 
fully cited. I have also added references (in the side margin) 
to the English Statutes in pari materia. In regard to most of 
the important provisions of the laws, especially those affecting 
the rights of property, 1 have made an essay to give, in the notes, 
such a concise history of our statute law, (from very early periods, 
often from the first institution of the colonial legislature,) as may 
serve all general purposes, and assist more minute and particular 
investigations.” 

— 
Omission. 

In the above notice of the most recent digests, revisions, &c. 
of the statute laws, we accidentally omitted the Digest of the 
Laws of Alabama, by John G. Aikin, which was executed in 
pursuance of an appointment under an act of that state, and con- 
tains all the laws in force therein at the close of the session of 
1835, except those which relate to the boundaries of counties, 
This work, of course, supersedes the edition, which we have 
noticed, under the head of Alabama. A full description of it is 
inserted in our Journal, vol. XI. p. 238. 


VOL. XVIII.—NO,. XXXV, 22 








NOTICES OF NEW BOOKS. 





Die amerikanischen Verbesserungs-Systeme, erdrtert in einem 
Sendschreiben an Herrn W. Crawrorp, Generalinspector der 
grossbritannischen Gefangnisse, von Dr. Jurivs. 1837. 

The American Penitentiary Systems, discussed in a letter to 
Mr. W. Crawrorp, Inspector General of the prisons of 
Great Britain, by Dr. Junius. 


The above pamphlet is from the pen of Dr. Julius, whose 
visit to this country, a few years ago, is probably remembered 
by many. As a man of principle, information, experience, 
and observation, he gained the respect of all, with whom he 
came in contact. Having, for some years, devoted his time 
and labor to the cause of prison discipline, visited and examined 
the principal prisons in many parts of Europe, he came hither 
with the professed object of examining the penitentiaries of this 
country, which are deservedly the pride of the United States 
and the example of Europe; and, having investigated their 
construction, discipline, management, and success, with a 
penetration, patience, impartiality, judgment, and freedom 
from the influence of favorite theories, rarely united in one 
man, it is natural to receive his opinions, as those of a 
competent judge, with attention and respect. 

On his return to his native city, Hamburg, he was invited 
by Mr. W. Crawford, Inspector General of the prisons of 
Great Britain, to communicate the results of his investigation, 
with regard to the superiority of either of the two principal 
systems of prison discipline adopted in America. The above 
pamphlet is the result of his compliance with the invitation, 
and contains his decision in favor of the Philadelphia system, 
together with the reasons which led him to that decision. 
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After giving a short description of the two systems, the 
Auburn and Philadelphia, and their peculiarities, and stating 
how many institutions, and in which states, have been erected 
according to the one or the other of the two patterns, all of 
which we may presume to be known to our readers, Dr. Julius 
enumerates the considerations, which induced him to declare 
in favor of the Philadelphia system. He observes, 1. That 
social intercourse or even acquaintance, such as exists in the 
Auburn prison, is a great alleviation of the punishment, because 
it prevents reflection; but for the same reason it also prevents re- 
formation. ‘The prisoner loses that feeling of helpless solitude 
which can only be produced by an entire separation from 
his fellows; a situation which is sufficiently moderated by the 
daily visits of the superintendent, keeper, physician, school- 
master and clergyman, and by labor and exercise so as not to 
endanger his physical and moral well-being. 

2. The impression, produced upon the prisoner by the Phila- 
delphia system, cannot but be deeper and more lasting than that 
of any other, which admits, during the whole day, society of the 
worst kind; consequently, shorter periods of punishment, equally 
advantageous to the community and prisoner, are possible, and 
the repetition of crimes and punishments less frequent. 

3. The Auburn discipline has at best a physical and negative 
tendency, to prevent the violation of the rules by fear of punish- 
ment; the Philadelphia a moral and positive, to lead the prisoner 
to feel, think, and act properly. The former system labors, more- 
over, under the disadvantage of being incapable of preventing 
the communications of the prisoners, not only during the day in 
the work-shop, eating-hall, chapel, school-room, hospital, or in 
going from one to the other of these places, but also during the 
night. The desire of communication, excited by their being 
together during the day, seeks its gratification during the night 
and those seasons when the prisoners are in their cells, the 
keepers being unable to prevent it. 

4. The Auburn system depending, as it does, entirely upon 
the summary and immediate punishment by the whip, of every 
violation of the rules, must confide the power of inflicting it to 
many subordinate keepers. But where are the men to be found, 
to whom can be entrusted with safety so arbitrary a power, the 


use and abuse of which are so easily confounded, and the latter 
so difficult of discovery ? 
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5. In the Philadelphia institution, the cells are large enough 
to serve, in cases of necessity, as sick-rooms; and a separate 
hospital, the favorite seat of all disorder in prisons, is unne- 
cessary. 

6. The total separation of the sexes, if they are in the same 
institution, although in separate buildings, is a problem not yet 
appreciated in its full importance, and still less solved. The 
Philadelphia system affords a very easy solution. 

7. All the advantages of the Philadelphia system, hitherto enu- 
merated, relate to the period of the punishment ; but a new ad- 
vantage presents itself, when the culprit is to return to society 
and choose again between virtue and vice. An acquaintance of 
the prisoners by sight is, as to its consequences, almost as dan- 
gerous, as an intercourse carried on by language, and the Phila- 
delphia system is the only one which guards against this danger. 
It is a common practice of the worst prisoners, to renew acquaint- 
ances made in prison, and either to force, by the power which 
circumstances have given them, the unwilling and, probably, less 
vicious, to suffer their importunity, or to expose them. 

All these reasons are supported and corroborated by the testi- 
mony of many competent judges, some of them the superintend- 
ents of prisons managed upon the Auburn system. Both Craw- 
ford and Julius state, that the superintendent of the Weathersfield 
institution declared himself decidedly in favor of the Philadelphia 
system, although that prison is considered the best and most per- 
fect specimen of the Auburn system. Dr. Julius concludes with 
this declaration : ‘‘ 1 declare openly that to the best of my know- 
ledge and judgment, of all the systems of prison discipline, tried 
in Europe and America, none affords greater or even equal equity 
and justice of punishment or so many chances of reformation as 


1 Beaumont and Tocqueville, French commissioners; Mondelet and 
Neilson, Canadian commissioners ; Marquet-Vassclot, superintendent of 
the penitentiary of Loos in Flanders ; Mr. Crawford himself; Ducpetiaux, 


superintendent general of the Belgian prisons; Lieutenant Sibly of 


Brixton ; Mr. Chesterton of Cold-baths-fields; Mr. Whitworth Russell, 
now colleague of Mr. Crawford; Dr. Cleland ; and Howard himself, who, 
according to the testimony of his friend, Sir Samuel Williams, thought 
that the more solitary the imprisonment, the better it was ; and that a short 
time of complete seclusion, so that in some cases not even the keepers 
were allowed to speak with the prisoners, was the best. 
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that of separating each individual, combined with regular visits 
of the officers, overseers, teacher, physician, and clergyman.”’ 

A few remarks are directed against some of the objections 
made to the Philadelphia system, most of which, indeed, rest 
upon the erroneous impression, that the seclusion is total and 
occupation interdicted. 

1. The first and most important objection relates to the alleged 
greater number of cases of sickness, especially mental derange- 
ment: with regard to the latter, Dr. Julius observes, that Pennsyl- 
vania possesses only one Insane Hospital, a branch of the hospital 
of Philadelphia, besides the I"riend’s institution of Frankfort, so 
that insane persons are still sent to prisons like criminals, whose 
disease cannot in fairness be attributed to the system; as to 
cases of bodily sickness, the reports show that the nuinber of 
deaths from the first of July, 1829, to the first of January, 1836, 
amounts to 22 per cent., a small number, considering how many 
prisoners enter with impaired health and shattered constitutions. 

2. It is objected, that the seclusion operates with a different 
degree of severity upon different individuals. This objection, 
which would hold true with regard to every punishment, is much 
less just when made to the Philadelphia system, which, from its 
peculiar organization, admits of soothing remedies, according to 


the character, moral condition, and state of mind of each pris- 


’ 
oner, by means of the consolations and exhortations of the clergy- 
man, inspector, and trustees. 

3. To the charge, that the Philadelphia system destroys the 
social habits, Dr. Julius replies, that the sight and daily observa- 
tion of countenances, marked by the operation of the worst pas- 
sions, cannot possibly have a beneficial effect upon the prisoner ; 
while in the Philadelphia institution he sees the countenances of 
worthy and virtuous men. Moreover, while the Auburn system, 
by punishing with the whip every communication between the 
prisoners by word, look, or sign, destroys, if successful, socia- 
bility, the Philadelphia system fosters it, by the intercourse, how- 
ever limited, of the prisoners with good men. 

4. The labor performed in the Philadelphia penitentiary, even 
if it should be inferior in amount to that performed in the Auburn 
prison, is in a moral point of view much more valuable than that 
industry, which is exclusively the effect of compulsion. 


5. The Philadelphia system affords at least equal security 
20% 
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against certain vicious practices, and perfect security against all 
which require the agency of more than one person. 

6. The means of moral improvement, the visits of the clergy- 
man, inspector, and trustees, the reading of the scriptures, and 
other improving and instructive books, are used with much more 
zest and efficacy by the Philadelphia prisoner, than by one who 
after a day of severe compulsory labor retires exhausted to his cell. 

7. The last but not least objection is the expense, arising from 
the construction of the building and the less productiveness of the 
labor of the prisoners. The building is undoubtedly more ex- 
pensive (although that in Philadelphia is more so than is neces- 
sary for securing the advantages of the system) ; but if it be con- 
sidered, that there is no need of work-shops, dining-halls, hospital, 
chapel, and school-room, the difference of expense will not be so 
great. This difference, if there be one still, is yet more reduced 
by the absence of numerous subaltern attendants, whose services 
are not required. With regard to the productiveness of the labor 
of the prisoners, if it be kept in view, that the institution is in- 
tended for the moral improvement of the inmates, and not a source 
of revenue, little is left to be desired, if the Glasgow institution 
during the years 1833, 1834, and 1835, earned eighty-five per 
cent. of its expenses, and the Philadelphia penitentiary during 
the last year, nearly or quite as much. 

Thus we have given, without adding or withholding any thing 
substantial, Dr. Julius’s opinion and reasons, relative to the superi- 
ority of the Philadelphia system of prison discipline. 


The Shipmaster’s Assistant and Commercial Digest: containing 
information useful to merchants, owners, and masters of Ships, 
by Josern Brunt, Counsellor at Law. New York. E. and 
G. W. Biunr. 1837. 1 vol. Svo. 


This is a second edition of a most useful work, or perhaps, 
considering the great changes which have taken place in the 
commercial laws of this country, and in those of other nations, 
since the publication of the first edition, it may with more pro- 
priety be said to be a new compilation. Books of this descrip- 
tion, in which the law, relating to a particular subject, is made 
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accessible to those whom it more particularly concerns, and in 
which the details of business, connected with its practical appli- 
cation, are made accessible to the professional lawyer, are not 
so common with us as we could wish. Every man may not, for 
he cannot, be his own lawyer, to all intents, but every man, who, 
in the way of his business, is obliged to pursue particular direc- 
tions of law, is of necessity compelled to acquaint himself with 
his legal duties; and a work, therefore, in which these are 
clearly explained, cannot but be of great utility to the man of 
business. On the other hand, the professional lawyer may de- 
rive equal advantage, from having the law explained in connexion 
with the objects of its practical application. 

The work before us is divided into twenty-eight chapters, in 
which the following subjects are treated, viz., ships; navigation 
acts ; custom-house laws; fisheries ; revenue cutters ; ship-own- 
ers ; ship-masters ; seamen; consuls; freight; general average ; 
salvage ; bottomry and respondentia; marine insurance ; factors 
and agents; the navy; pensions; crimes; slaves; wrecks ; 
quarantine laws; passengers; pilots; bills of exchange; ex- 
change ; weights and measures ; harbor regulations in the United 
States ; commercial regulations of foreign countries. The New 
York pilot laws, recently enacted, and the tariff of 1832, with its 
subsequent modifications, are inserted in the appendix. 

The following extracts from the preface will explain, in some 
measure, the purpose of the work, the difficulties and the manner 
of its execution. 


“The elementary principles of marine law, originally derived from 
the Rhodian law, the Consolato del Mare, the laws of Oleron and 
Wisby, and the marine ordinances of Louis XIV., which have been 
incorporated into the jurisprudence of most maritime powers, are 
indeed the same; but the modifications made by different govern- 
ments to suit their respective interests, have produced a mass of dis- 
cordant legislation, difficult, but at the same time necessary, for those 
engaged in navigation, to understand. Even in the United States, 
although the federal constitution has vested in Congress the power 
to regulate commerce with foreign nations, and between the states, 
no attempt has yet been made to establish a commercial code for the 
Union. 

“From some reason, (probably from a deficiency of mercantile in- 
formation in that body), this important subject has been neglected, 
and the regulation of many portions of this matter has been trusted 
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to state legislation, always incompetent to establish a general rule, 
and liable to infringe the dormant powers of Congress, or to clash 
with laws already enacted. The pilot laws, those relating to wrecks, 
quarantine, passengers, and to the police of vessels in port, for in- 
stance, are entirely enacted by the states. 

“These laws, so far as they affect navigation, have been digested 
for this work. The utility of collecting these laws into one volume 
will be manifest to every shipmaster. Every person of this class 
must often have experienced the difficulty of ascertaining the va- 
rious legal provisions, in those Atlantic states he has been compelled 
to visit, in the prosecution of his business. Without regarding the 
different legislative jurisdictions, to which he is subjected at different 
times, a master naturally acts as if the same law was in force through- 
out the United States, and becomes liable to penalties, which a little 
acquaintance with their statutes would have enabled him to avoid- 
In enacting laws relating to commerce, the state legislatures have 
evidently seldom, if ever, consulted the provisions on the same 
subject in the sister states; and in this independent method of legis- 
lation, a system discordant in its provisions, overburthened with 
details, and incongruous in itself, has grown up with the increase of 
our trade, to the vexation and dismay of the owners and masters 
of ships. In this work they will find, under their proper heads, 
such laws as most immediately affect them; and if these are not in 
every state best calculated to promote the interests of commerce, still 
an acquaintance with their provisions will prevent them from incur- 
ring penalties, to which they often, from ignorance, render themselves 
liable. 

“ Even in the revenue laws, passed by Congress, there is evinced a 
similar want of method and order. 

“In the first chapters of this work, an attempt has been made to re- 
duce this mass of legislation to a system. The laws relating to the 
revenue and to navigation are arranged in different chapters, not ac- 
cording to their dates, but according to the nature of the subject which 
they profess to regulate. For instance, the various provisions con- 
cerning drawbacks are placed in one chapter; the laws dividing and 
regulating the collection districts, are digested and condensed in a 
table, which, at one view, shows the extent of the district, its various 
ports of entry and delivery, and its local regulations and privileges ; 
the regulations as to the entry of goods form one head, and those as 
to their clearance, another. This same system of arrangement has 
been adopted with regard to all the acts of Congress relating to com- 
merce. 

“ The chapters on the different moneys, and weights and measures of 
the world, have been prepared with much care ; and as great modifi- 
cations have been made, within 15 years, in the moneys, weights and 
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measures of several countries with which we have commercial inter- 
course, it is believed that they will be found to contain new and im- 
portant information.” 


The author, in the remark, that, “ although the federal consti- 
tution has vested in congress the power to regulate commerce 
with foreign nations, and between the states, no allempt has yet 
been made to establish a commercial code for the union,” seems to 
take it for granted, that the authority ‘to regulate commerce ’”’ 
would authorize the establishment of a ‘“‘ commercial code’’ by 
congress. But if the term ‘ commercial code” be understood 
to embrace all those subjects, which are commonly included 
within it, we should hardly be willing to assent to the doctrine, 
especially if we were obliged, at the same time, to admit the au- 
thority of the decision in Gibbons v. Ogden,! that the power of 
congress to regulate commerce was exclusive. Mr. Hamilton, 
indeed, appears to have considered the subjects of insurance, 
salvage, and exchange, as embraced within the power to reg- 
ulate commerce,? and great authorities are not wanting, who 
go almost that length, in construing the clause in question.® 
We have no desire or room at present to enter upon the discus- 
sion of this topic, either in reference to the constitutionality or 
the expediency of the formation of a ‘commercial code for the 
union.” We shall content ourselves with the expression of a 
strong doubt on both parts of the question, and of our belief, that 
the formation of such a code by congress, and its application by 
the federal courts, would, in no long time, relieve the state legis- 
latures and judiciaries from a very considerable proportion of 
their present responsibilities and labors. 

In the remarks, above extracted, which relate to the present 
state of the statute laws of the United States, we most fully con- 
cur. We have already alluded to the subject, under the head of 
legislation. It is to be hoped that congress will order a revision, 
at no distant day. 

We have only to add, that Mr. Blunt has executed his task in 
a manner highly creditable to himself, and which will render his 
work of great utility to merchants, as well as lawyers, for both of 
whom it is intended. 





19 Wheat. Rep. 1. * See 1 Ham, Works, 134. 
° See Story on the Const, vol. 2, p. 510, 








INTELLIGENCE AND MISCELLANY. 


Legislation in England. The folllowing bills, or notices of 
bills, are now before parliament : ‘To empower the lord chancel- 
lor and the judges to make orders relating to the custody of in- 
fant children of tender age, in cases where the parents are living 
apart, upon the application of either of such parents, or on the 
return to writs of habeas corpus issued at the instance of the 
father, Mr. Serjeant Talfourd ; to amend the law of copy-right, 
Mr. Serjeant Talfourd ; to establish local courts, Mr. Roebuck ; 
to amend the law of costs and the general issue, Sir F. Pollock ; 
to abolish grand juries, Mr. Prime ; to amend the law relating to 
mortgages on ships, and vessels, Mr. G. F. Young; to regulate 
the power of judges to commit for contempt, Mr. Lechmere 
Charlton ; to extend the uniformity of process act, Mr. Elphin- 
stone ; to amend the law of controverted elections, Mr. C. Buller ; 
to regulate the keeping of the records, Mr. C. Buller ; to amend 
the law of libel, Mr. O’Connel; to regulate admissions to inns of 
court and calls to the bar, Mr. D. W. Harvey ; to amend the law 
of wills, the Attorney-General; to amend the acts regulating 
attorneys and solicitors, Mr. Tooke; for the better regulation of 
the offices of sheriff, under sheriff, &c., Mr. Tooke; to amend 
the jurisdiction of the recorders’ courts, Mr. Stuart Wortley; for 
the better registration of voters, the Attorney-General ; for the 
regulations of prisons, Mr. Fox Maule; for facilitating the re- 
covery of possession of premises after determination of tenancy, 
Mr. Aglionby ; to abolish imprisonment for debt, and alter the 
law of debtor and creditor, the Attorney-General ; to regulate the 
offices in the common law courts, Mr. Serjeant Goulburn ; to au- 
thorize courts of quarter sessions to reserve points of law in 
criminal cases, &c., Sir E. Wilmot; besides several bills for the 
amendment of the criminal law, and various other comparatively 
unimportant measures directly or indirectly affecting the adminis- 
tration of the law.— Law Magazine. 
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The Jurist. We learn, with much pleasure, that the publica- 
tion of this valuable English journal, which we had supposed to 
be stopped, for want of sufficient patronage, has been (or was to 
be) resumed in April last, under the title of The Jurist or Quar- 
terly Journal of Law, Government, Diplomacy, Statistics, and 
History, domestic, colonial, and foreign. It is to be edited by S, 
Bannister, Esq., of Lincoln’s Inn. The character of the work 
will be somewhat changed, and its range of topics much en- 
larged. 

Ten numbers of the Jurist have already been published, at 
different periods ; and No. XI. was announced to appear in April 
last, under the new arrangement. We hope the work will now 
be established on a firm foundation. 


Constitution of Pennsylvania. The convention recently in 
session at Harrisburgh, for the amendment of the constitution of 
Pennsylvania, adjourned to meet on the 17th of October instant, 

No amendments have been yet definitely adopted, but a con- 
siderable number of alterations of minor importance have been 
agreed to in committee of the whole. The following is the sub- 
stance of the several alterations thus adopted. 

Ist. To change the day of the annual election for the choice 
of representatives from the second to the third Tuesday of Octo- 
ber. 2d. Tio change the term for which senators are elected, 
from four to three years, and tochange the day of election to cor- 
respond with the change in the choice of representatives. 3d. 
Senatorial districts are not to be made so large as to be entitled 
to more than two senators, by the union of two or more counties; 
no county nor the city of Philadelphia to be divided to form a 
district; and when two or more counties are united to form a 
district, they must be adjoining counties. 4th. No person can 
be a senator unless 25 years of age, nor unless he has been a 
citizen and inhabitant of the state for four years preceding his 
election. 5. At the expiration of the term of three years from 
the election of the present senators, successors are to be chosen, 
6th. The General Assembly is to meet annually on the Ist Tues- 
day of January, instead of December, annually, and to adjourn 
on the Ist Thursday of April, unless the session is continued by 
law. 7th. The governor is to be chosen on the day of election 
of representatives. He can hold the office only six years in nine, 
instead of nine in twelve, as under the present constitution. 8th, 
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The governor is to appoint a secretary of the commonwealth 
during pleasure, and by and with the advice of the senate to ap- 
point all judicial officers of courts of record, unless otherwise 
provided for by the constitution. The senate, in voting on such 
nominations, to sit with open doors, and to vote by yeas and nays. 
9th. In case of vacancy of the office of governor, the speaker of 
the senate to exercise the office, but the vacancy to be supplied at 
the next election of representatives. 10th. The secretary of the 
commonwealth to keep a register of all the official acts of the 
governor, and when required to lay it with all papers, &c., before 
either branch of the legislature. 11. Every freeman to be en- 
titled to vote, who shall be 21 years of age, having resided in the 
state one year, or if previously an elector, six months before the 
election, and who shall have paid a state or county tax, which 
shall have been assessed at least ten days before. If between 21 
and 22 years of age, they may vote without having paid any tax. 
12th. Sheriffs and coroners to be chosen by the people, for three 
years, at the time of the representative election. 13th. Protho- 
notaries of the supreme court to be appointed by the court, for 
the term of three years. Prothonotaries and clerks of the other 
courts, recorders of deeds, and registers of wills, to be elected by 
the people of counties, at the representative elections, and to hold 
their offices for the term of three years. 


Question. The Revised Statutes of Massachusetts, chap. 136, 
) 32, contain the following provision : 


*“* When an issue of fact shall be joined upon any indictment, 
the court, in which the same is pending, may, on application of 
the defendant, grant a commission to examine any material wit- 
nesses residing out of this state, in the same manner, as in civil 
causes ; and the prosecuting officer may, if he shall see fit, join 
in such commission, and name any material witnesses to be exam- 
ined on the part of the commonwealth.” 

The constitution of the same state, (Part I. art. 12,) provides, 
“that every subject {held to answer for any crimes or offence] shall 
have a right to produce all proofs, that may be favorable to him; 
and to meet the witnesses against him face to face.” 

Can a deposition, taken on behalf of the commonwealth, in 
the manner above provided, be read against the defendant, with- 
out his consent, consistently with the privilege secured to him 
by the constitution ? 
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FOREIGN CONTINENTAL. 
Annalen des Advokaten-Vereins zu Hannover, 6s Heft. 1836. 
[Annals of the Society of Advocates of Hanover.] 


Archiv des Criminalrechts. Neue Folge. Herausgeg. von Abegg, 
Birnbaum, Heffter, Mittermaier, and Wachter. Jahrg. 1836. Halle, 
Schwetschke u. Sohn. 

[Archives of Criminal Law.] 


Barth, Dr. M. A., Civilistisches Promtuarium, oder Real-encyclopi- 
die des gemeinen Civilrechts und Civilprocesses, in alphabet. Ord- 
nung. Ir Bd. ls Hft. Augsburg, Schlosser. 

[Civil Promptuarium, or an encyclopedic repertory of the Common Civil 
Law and Procedure. No. 1 of vol. L.] 

Beseler, Dr. G., Ueber die Stellung des rémischen Rechts zu dem 
nationalen Recht der germanischen Volker. Basel, Schweighauser. 

[On the position of the Roman Law relative to the national law of the 
Germans. | 

Bozeck, Codex diplomaticus et epistolaris Moravie. Tom. I. 4to. 

Briefwechsel iiber Gesetzgebung, vorziiglich in Riicksicht auf Civil 
recht, vom Consulenten Wolf. Mitau, Reyher. 


{Correspondence on Legislation, especially in reference to Civil Law.] 


Cambecq, Dr. Louis, Themis, oder Rechtsstudium und Rechts- 
pflege. Ein Handbuch fiir pract. Rechtsgelehrte. Dorpat, Kluge. 
Leipzig, Brockhaus. 

[Themis, or the study and practice of the law. A manual for practical 
jurists. | 

Codex der Europiischen Wechselrechte. 5e—7e Lieferung. Lex 
8. Niirnberg, Schrag. 

[Code of the European Law of exchange. Nos. 5 to 7.] 


Corpus Juris Canonici, das, in’s Deutsche iibers. und zusammenges- 
tellt von den DD. B. Schilling und C. F. Sintenis. Ir Bd. 6s u. 7s 
Heft. Leipzig, Focke. 

[The Corpus Juris Canonici translated into German.] 
VOL, XVIII, —NO, XXXV. 23 
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Elvers, Dr. Chr. Fr., practische Arbeiten. Zur Férderung wissen- 
schafilicher Ausbildung des gemein. Rechts. Rostock, Schmidtchen. 

[Practical labors, for the advancement of the scientific cultivation of the 
common law. ] 

Entwurf eines Strafgesetzbuches fiir das Kénigreich Wiirtemberg 

5 5 Ss? 
nebst den Motiven. Aus den Verhandlungen der Kammer der Ab- 
geordneten im Jahre 1835 abgedruckt. Stuttgart, Metzler. 

[Project of a Criminal Code for the kingdom of Wurtemberg, together 
with the motives. Printed from the proceedings of the chamber of depu- 
ties in the year 1835. ] 

Erorterungen practischer Rechtsfragen, aus dem gemeinen u. siich- 
sischen Civilrechte und Civilprocesse &c. von 4. v. Langenn u. S. 
Kori. Ir Theil. Dresden, Arnold. 

[Discussions of practical questions of law, from the common and saxon 
civil law and procedure. ] 

‘allatti, J., iiber Begriff und Wesen des rémischen Omen und iiber 
dessen Beziehung zum romischen Privatrechte. Tiibingen. Osian- 
der. 

[On the idea and nature of the Roman Omen and its relation to the Ro- 
man private law.] 

Gett, A. F., die Rechtsverhiltnisse aus der auserehelichen Gesch- 
lectsgemeinschaft, so wie der unehelichen Kinder, nach gemeinem 
baierischen, dsterreichischen, preussischen, und franzésischen Rechte. 
Miinchen, Franz. 

[The legal relations, resulting from concubinage, and natural children, 
according to the common Bavarian, Austrian, Prussian and French laws. ] 

Handbiichlein der Gesetze und Verordnungen iiber das indirecte 
Steuerwesen in den Kénigl. preuss. Staaten &c. Quedlinburg, 
Basse. 


[Manual of the laws and ordinances concerning indirect taxes in Prussia.] 


Hellmuth, Dr. Cl., iiber die Gerichtsstiinde persénlicher Verbind- 
lichkeiten. Ein Versuch. Miinchen, Weber. 

[An essay on the jurisdiction of personal obligations. } 

Hepp, Dr. Ferd. C. Th., die Theorie von der Zurechnung und von 
den Milderungsgriinden der Strafe, nach den neueren Legislationen 
und dem gemeinen Rechte. Heidelberg, Winter. 

[The theory of imputableness, and of the grounds for mitigating punish- 
ments, according to the late legislation and the common law. | 

Hermann, Prof. Dr. E., zur Beurtheilung des Entwurfs eines Crim- 
inalgesetzbuches fiir d. Kénigreich Sachsen. Leipzig, Baumgiirtner. 


[To the critical examination of the project of a criminal code for the king- 
dom of Saxony.T 
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Hépfner, Dr. L., Leitfaden za Vorlesungen iiber die Referir-und 
Decretirkunst. Leipzig, Giintz. 

[Outlines of a course of lectures on the art of preparing reports and de- 
crees. | 


Hépfner, Dr. L., 12 Relations nach d. Separations-Methode. 2e 
vermehrte Aufl. Ebendas. 


[Twelve relations according to the separation method.] 


Horn, Dr. G., die Rechtskunde fiir gebild. Hausviiter, oder gemein- 
fassliche Darstellung der néthigen Rechtskentnisse fiir den der Rechte 
unkundigen Biirger und Landmann. Leipzig, Baumgiirtner. 


[A popular compendium of the legal knowledge necessary for persons; 
both in the city and country, who are ignorant of law.] 


Hugo, G. W., die Grundgesetze der Verfassungsurkunden. Carls- 
ruhe, Miiller. 


[The fundamental laws of constitutional instruments. ] 
Hillman, K. D., jus pontificium der Romer. Bonn, Marcus. 
[The Jus Pontificium of the Romans.] 


Kind, E., das Erbrecht, nach den im Konigreiche Sachsen jetzt gel- 
tenden Gesetzen. Leipzig, Fort. 
[The law of succession, as it now exists in Saxony.] 
Kriminalgeschichten aus iilterer und neuerer zeit. Ein Beitrag zur 
Erfahrungsseelenkunde. Herausg. v. C. Miichler. Berlin, Natorff 
u. C, 


[Criminal cases of ancient and modern times. ] 


Krug, Dr. A. O., die biirgerliche Strafe als Busszwang, ein juris- 
tische Glaubensbekenntniss. Zwickau, Schumann. 
[Civil. punishment considered as a forced means of amendment. A 
juridical confession of faith. ] 
Leue, F. G., von der Natur des Eides. Aachen, Mayer. 
[On the nature of oaths.] 


Lexicon literature academico-juridice, quo tituli dissertationum 
programmatum aliarumque commentationum juridicarum ab acade- 
miarum initiis usque ad finem anni 1835 editarum alphabetico ordine 
continentur. Cum prefatione Dr. E. F. Vogel, Tomus 1. fase. 2—6 
8 maj. Lipsiew, Gothe. 

Léwenberg, Dr., die Verordnungen vom 4 Miirz 1834, iiber die Exe- 
cution in Civilsachen, u. iiber Subhastations-und-Kaufgelder-Liquida 
tions-Process &c. Berlin, Nauksche Buch. 


[The ordinances of March 4, 1835, concerning execution in civil cases» 
the process for selling by auction, &c.] 
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Luden, Dr. H., Abhandlungen aus dem gemeinen deutschen 
Strafrechte. 1r Bd. Gottingen, Bandenbéck u. Ruprecht. 


[Dissertations on some matters of the common penal law of Germany.] 

Macieiowski, W. A., slavische Rechtsgeschichte. Aus dem Poln. 
iiber. von F. J. Buss und M. Nawrocki. 

[History of the Sclavonian Law. Translated from the Polish.] 

Magazin, jurist., neue Folge fiir das biirgerliche und Strafrecht, m. 
besond. Rucksicht auf d. Bauernrecht. Herausgeg. von J. Scholz JIL, 
Gans u. Dr. Liebe, 2s. Hft. Braunschweig, Meyer, Sen. 

[Juridical Magazine, New Series, for the civil and criminal law, with 
particular reference to the Bavarian law.] 

Martin, Dr. Cristoph., Lehrbuch des deutschen gemeinen Criminal- 
processes, &c, 4e Aufl. Heidelberg, Winter. 

[Compendium of the German common criminal process. } 

Minnigerode, L., Bemerkungen iiber den Stand der Gesetzgebung 

und Jurisprudenz in Deutschland. Darmstadt, Heyer. 


[Remarks on the condition of legislation and jurisprudence in Germany.] 


Oppermann, H. A., de questione an et quatenus absolutio ab in- 
stantia in causis criminalibus locum habeat. Commentatio 4. Got- 
tinge, Dieterich. 

Paurnfeindt, C. J., Handbuch der Handelgesetze, mit besonderer 
Riicksicht auf das Erzherzogthum Oesterreich unter der Enns. Wien, 
Tendler. 

[Manual of commercial law, with particular reference to the archduchy 
of Austria below the Enns. ] 

Pirquin, Dr., die Todesstrafe, keine Strafe fiir Verbrecher. Eine 
Abhandl. nach dem Franz. von C. Camhaber. Quedlinberg, Basse. 

[Death no punishment for criminals. } 

Puchta, Dr. W. H.,, das Processleitungsamt des deutschen Civil- 
richters. Giessen, Ferber. 

[The duty of the German civil judge in the direction of the process. ] 

Rechtsfiille aus dem Gebiete des Handelsrechts und deren Ent- 
scheidungen durch das Hamburgsche Handelsgericht. Aus Dr. Ashers 
Monatsschrift besonders abgedruckt. 3r Theil. Hoffman u. Campe. 

[Cases of Commercial Law and the decision thereof by the Hamburg 
commercial court. } 

Rechtspflege, die freiwillige. Ein Noth-und Hiilfsbuchlein fiir 
Burger und Landmann. Zwickau, Schumann. 


[The voluntary administration of justice. ] 
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Reichmann, F. W., Betrachtungen iiber das Strafrecht des Staats. 
Wiesbaden, Ritter. 

[Considerations on the mght of punishment. ] 

Reinhard, Dr. C. F. v., Ergiinzungen zu Gliicks ausfiihrl. Erlaute- 
rung der Pandecten. 3r Th). Stuttgart, Steinkopf. 

[Supplements to Glack’s copious explanation of the Pandects.] 

Sammlung auserlesener bayerischen Rechtsfiille, Prajudicien und 
anderer interressanter Erkenntnisse, herausg. von Max Freth. Du Prel. 
J. 3 Heft. Landshut, Thomann. 

[A Collection of Select Bavarian cases, &c.] 

Savigny. von, Beitrag zur Rechtsgeschichte des Adels im neueren 
Europa. Eine in der Kénigl. Academie der Wissenschaften am 21 
Januar gelesene Abhandl. Berlin, Diimmler. 

[A contribution to the legal history of nobility in modern Europe. ] 

Scheurlen, Dr. C. F., der teutsche gemeine und wiirtembergische 
Civilprocess. Ir. Bd. Tiibingen, Osiander. 

[The German common and Wurtemberg civil process. ] 

Schiissler, J., actenmiissige Darstellung verschiedener Straf-Rechts- 
fille aus der neuesten Zeit. 1s Bdchn. Cassel, Bohne. 

[A collection of divers recent criminal cases, compiled from the records. ] 

Seuffert, Dr. J. A., Handbuch des deutschen Civilprocesses auf der 
Grundlage und nach der Ordnung der bayerischen Gesetzgebung. Ir 
Bd. Kommentar tiber die bayerische Gerichtsordnung. Ir Bd. 
Erlangen, Palm u. Enke. 


lagers of the German Civil process, on the basis, and according to the 
order, of the Bavarian legislation. Commentary upon the Bavarian judicial 
organization. | 


Sintenis, R. Fr. F., Handbuch des gemeinen Pfandrechts. Halle, 
Schwetschke u. Sohn. 

[Manual of the common law of pledge.] 

In this work, the doctrine of the law of pledge is more fully treated, than 
in any of its predecessors. 

Ulpiani, Domitii, fragmenta, quibus in codice vaticano inscriptum 
est tituli ex corpore Ulpiani, Accedunt fragmenta ex Ulp. institu- 
tionibus ete. Ed. E. Bécking. Bonn, Marcus. 

Vogel, Dr. F. F., kritisehe Bemerkungen iiber den Entwurf zu 
einem Criminalgesetzbuche fiir das Konigreich Sachsen v. Jahre 
1836. le Abthl. Leipzig, Giintz. 

[Critical remarks on the project of a criminal code for the kingdom of 
Saxony, of the year 1836.) 

Walter, F., Lehrbuch des Kirchenrechts aller christlichen Confes- 
sionen. 7e umgeanderte Aufl. Bonn, Marcus. 

[Compendium of the ecclesiastical law of all Christian confessions. ] 
23* 
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Weschel-Ordnung, die in der Stadt Altona geltende Diinisch-Nor- 
wegische, vom Jahre 1681. Neue aus dem Urtexte iibers. und nebst 
den spateren hinzugekommenen besonderen Verfiigungen, mit An- 
merkungen begleitet herausgeg, v. D. Voss. Altona, Hammerich. 

[The Danish-Norwegian ordinance concerning exchange, of the year 
1601, in force in the city of Altona. Newly translated from the original 
text, together with the subsequent additions, and accompanied with remarks. ] 

Weigand, Dr. E. L., Erorterungen der wichtigsten Lehren des 
Kriminalrechts. In Zusiitzen zu Feuerbachs Lehrbuch des pein- 
lichen Rechts. Stuttgart, Kohler. 


[Discussions of the most important doctrines of the criminal law.] 
Wendt, Chr. E. v., vollstiind. Handbuch des bayerischen Civilpro- 
cesses. 3r Bd. le Abthl. Niirnberg, Riegel u. Wiessner. 


[Complete Manual of the Bavarian civil process. ] 


Wening-Ingenheim, Dr. J. N. v., Lehrbuch des gemeinen Civil- 
rechts. Se Auflage von Dr. J. 4. Fritz. Miinschen, Fleischmann. 


[Compendium of the common civil law.] 


Zacharid, Dr. H. A., die Lehre vom Versuche der Verbrechen. Ir 
Bd. Gdéttingen, Dieterich. 
[The doctrine of criminal attempts. ] 


Zeitschrift fur die Criminal-Rechtspflege in den preuss. Staaten, 
mit Ausschluss der Rheinprovinzen. Herausgegeben von Dr. J. E. 
Hitzig. 1rSuplbd. 2e Abthl. Berlin, Diimmler. 


[Journal of the administration of criminal justice in the Prussian States, 
with the exception of the provinces of the Rhine. } 


Zeitschrift fiir Civil-und Criminal-Recht. Herausgegeben von 
Rosshirt u. Warnkénig. 2r Bd. 2s Heft. Heidelberg, Groos. 


[Journal of Civil and Criminal Law. ] 


Von der Wichtigkeit der Kunde des Rechts und der Geschichte 
der belgischen Provinzen fiir die deutsche Staats-und Rechtsgeschi- 
chte, von Warnkénig. Fribourg, Wagner. 


[On the importance of the study of the law and history of the Belgian 
provinces, for the political and juridical history of Germany. ] 


Mr. Warnk®énig, after having performed the duties of a professor of Jaw 
in Belgium, with a well known distinction, for twenty years, and having 
been deprived of the advantageous position, which his merit had secured 
him, in consequence of the new organization of the Belgian Universities, 
thought proper to return to the grand duchy of Baden, his native country. 
He was there received with the most flattering attention by his fellow citi- 
zens, and was appointed to a chair of legislation, in the University of Fri- 
bourg. The tract above mentioned contains the discourse pronounced by 
him, on the occasion of his reception in the University. This discourse is 
followed by observations and documents, relative to the political history and 
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the law of the Belgian provinces. The researches and studies, to which 
the author devoted himself, during his long residence in Belgium, have 
already furnished him with matter for a History of the Law of Flanders. 
This work has been published in German and French; two volumes of the 
German edition and one of the French have already appeared. The dis- 
course embraces the law and the history of all the Belgian provinces. Ina 
rapid sketch, Mr. Warnkonig demonstrates that these provinces are the 
cradle of the first races of the monarchs of Germany and of France, as well 
as of the law of those two empires. There dwelt the father of Clovis; 
there also was the birth-place of Pepin d’Heristal, the grandfather of Charle- 
magne ; and there the Salique law had its origin,and for a long time exerted 
its authority. Hence, a knowledge of the law and of the history of the Bel- 
gian provinces cannot fail to present a strong interest, for all those who are 
engaged with the political and legal history of Germany. The author sup- 
ports this consequence upon a succinct exposition of the developments, 
which the social state has successively undergone in these provinces. Every 
thing, which the author says of Germany, is equally applicable to France, 
by reason of the common origin of the two nations. Revue Etrangére. 

Deutsche Staats-und Rechts-Geschichte, compendiarisch dargestellt 
zum Gebrauche bei akademischen Vorlesungen, von Dr. Heinrich 
Zoepfl. Dritte Abthl. Heidelberg, Oswald. 

[German political and juridical history, compendiously treated, for the 
purpose of academical lectures. ] 

Rechtsfille aus dem Civil-und Criminal-Rechte, von Dr. Joseph 
Tausch. ir Bd. 2s Heft. Wien, Mésle. 


[Cases of Civil and Criminal Law.] 
Praktische Ausfiihrungen aus allen Theilen der Rechtswissen- 


schaft, mit Erkenntnissen des Oberappellationsgerichts zu Cassel, 
von Dr. B. W. Pfeiffer. 4r Bd. Hannover, Hahn. 


[Practical applications out of all parts of jurisprudence. ] 


Beitrige zur Lehre vom Hochverrath, nach gemeinem und nach 
Bernischem Strafrechte in 6 Abhandlungen von Dr. F. C. T. Hepp, 
(Professor der Rechte in Tiibingen) mit Anhang des Bernische Gesetz 
iiber Aufruhr und Hochverrath vom 7ten Juli 1832 enthaltend. 
Bern, Dalp. 

[Contributions to the doctrine of high treason, according to the common 
criminal law and the criminal law of Bern.] 

Beitrige zum Strafrecht und Strafverfahren, von Gustav Hohbach. 
Leipzig. Scheible. 


' [Contributions to the Criminal Law and Criminal Procedure.] 


Ueber den Begriff des Verbrechens aus dem Standpunkte des Straf- 
gesetzgebers und iiber das Verhiiltniss des Begnadigungsrechts zur 
Strafgewalt. Ein Beitrag zur Beurtheilung des Entwurfs zu einem 
Criminalgesetzbuche fiir das Konigreich Sachsen. Leipzig, Kummer. 


[On the idea of crimes, regarded from the point of view of the lawgiver, 
and on the relation of the power of pardon to the power of punishment. A 








Q72 Quarterly List of New Publications. [Oct. 


contribution to the critical examination of the project of a criminal code for 
the kingdom of Saxony. 

Haus, J. J., Observations sur le projet de révision du Code Pénal, 
présenté aux chambres belges; suivies d’un nouveau projet. Seconde 
Partie. 





Troisiéme Partie avec le projet de Code pénal belge. 
Projet de Code pénal belge. Bonn, Marcus. 





[Observations on the project of a revision of the penal code, presented 
to the Belgian chambers, followed by a new project. Second Part. Third 
Part, with the project of a Belgian penal code.] 

We recommend this work to the attention of every one, who is engaged 
in criminal legislation or scientific labors upon criminal law. It manifests 
throughout a fine theoretical sense, and a just practical feeling, on the 
part of the author. Arch. of Crim. Law. 

Commentaire de la loi du 21 mai 1836 sur les chemins vicinaux, 
avec le recueil complet des dispositions législatives antérieures ; par M. 
Victor Dumay, in-80. Paris, Pelissonnier. 


[Commentary on the law of May 21, 1836, concerning vicinal roads, 
(those leading from one village to another, and not exceeding a certain 
width) with a complete collection of the anterior legislative dispositions. ] 


Encyclopédie du droit, ou répertoire raisonné de législation et de 
jurisprudence, en matiére civile, administrative, criminelle et com- 
merciale, par ordre alphabétique. Ouvrage de plusieurs jurisconsul- 
tes, publi¢ sous la direction de MM. Sebire et Carteret. T. 1, liv. 1, 
(.4-acte). Paris, Coulon. 

[Encyclopedia of law, or repertory of legislation and jurisprudence, in 
civil, administrative, criminal, and commercial matters, arranged in alpha- 
betical order. ] 

Nouveau manuel de législation et jurisprudence sur l’enregistrement 
et le timbre ; par M. Biret. Paris, Roret. 


[New manual of legislation and jurisprudence, concerning registration 
and the stamp impost.] 


Eloquence judiciaire. Lecons et modéles; par M. Berryer. Paris, 
Henri. 


[Judicial eloquence. ] 


Requisitoires, plaidoyers et discours de rentrée, prononcés par M. 
Dupin, procureur general a la cour de cassation, t. II]. Paris, Joubert. 


(Requisitions, pleadings, and opening discourses, pronounced by M. 
Dupin, procurer general in the court of cassation. ] 

Requisitoire is the act by which the procurer general, or the officer, who 
performs the duty of public minister, in a tribunal, denounces the abuses 
and prevarications of the agents of government, and proposes their repres- 
sion or punishment—exposes and prosecutes crimes and offences, &c. 
Discours de rentrée is the address made by the procurer general, at the 
opening of a session of the court, to which he is attached. 








1837.] Foreign Continental. 273 


Catalogue alphabétique des ouvrages condamnés, ou relevé de 
toutes les publications officielles, faites au Moniteur, en exécution de 
Ja loi du 26 mai 1819. Paris, Dupont. 


[An alphabetical catalogue of the works condemned, &c., in execution 
of the law of May 26, 1819.] 

This law relates “ to the prosecution and the judgment of crimes and of- 
fences, committed by means of the press, or by any other mode of publica- 
tion.” 

Dictée d’un professeur de droit francais, troisitme année scolaire, t. 
III. Dijon, Lagier. 

[The dictations of a professor of French law, 3d academic year.] 


Répertoire général des causes célébres, par M. B. Saint Edme, 
années 1835—1836, t. I. Paris, Leclaire. 
[General repertory of celebrated causes. ] 


Le droit dans ses maximes, ou essai sur la théorie, la logique et la 
classification des maximes ou régles générales de droit; par M. M..... 
Paris, Legrand et Bergounioux. 

[The law in its maxims, or an essay upon the theory, logic, and classifi- 
cation of the maxims or general rules of law.] 

Institutes de l’empereur Justinien, traduites sur les textes de Cujas; 
par .M. Ducaurroy, 5e édition. Paris, Gobelet. 

[Justinian’s Institutes, translated from the text of Cujas.] 

Dictionnaire usucl de législation commerciale et industrielle; par 
M. Henri Celliez. Paris. 

[A dictionary of commercial and industrial legislation. ] 

Opinion nouvelle sur la propriété littéraire ; par M. Hector Bossange. 
Paris, Rignoux. 

[New opinion concerning literary property.] 

Recueil des lois et usages concernant les relations commerciales et 
civiles entre la Grande-Bretagne et la France; 5e édition, considéra- 
blement augmentée; par M. Charles Okey. Paris, Galignani et 
Baudry. 

[A collection of the laws and usages, concerning the commercial and 
civil relations between Great Britain and France. ] 

Mémoire sur les Olim et sur le parlement ; par M. Henri Klimarth, 
docteur en droit, Paris, Levrault. 

[A memoir on the Olim and onthe parliament.] The word olim denotes 
the ancient registers of the parliament. 

Du systéme pénitentiaire américain en 1836, par le docteur Julius 
(de Berlin), suivi de quelques observations par M. Victor Foucher, 
avocat général du roi. Rennes, Blin. Paris, Joubert. 


[On the American penitentiary system in 1836, by Dr. Julius, (of Berlin) 
followed by some observations by M. Victor Foucher. ] 








274 Quarterly List of New Publications. [Oct. 


Essai sur le duel (le Code du duel), par M.le comte de Chateau- 
villard. Paris, Bohaire. 


[Essay on the law concerning duels. ] 


Avant-propos a la discussion d’une nouvelle loi sur les faillites ; par 
M. Horace Say. Paris, Guillaumin et Chamerot. 


[A preliminary to the discussion of a new law concerning failures. ] 


Textes du Droit romain sur Ja dot, annotés par M. Pellat. Paris, 
Gobelet. 


[Texts of the Roman law concerning dower. ] 


Memento du notaire, indiquant ce qui forme la substance des 
actes, etc.; par M. Rousset. Paris, Videcocq. 


[The notary’s remembrancer, indicating what constitutes the substance 
of acts, &c.] 


Procés-verbal de la treiziéme assemblée générale et annuelle de la 
Société pour contribuer 4 lameélioration des jeunes détenus dans la 
prison civile de Strasbourg, et pour les placer aprés leur mise en 
liberté, tenue le 28 aout 1826. Strasbourg, Silberman. 


[Proceedings of the thirteenth general and annual meeting of the society 
for the improvement of young persons detained in the civil prison of Stras- 
bourg, and to procure employment for them after their discharge. | 


Théorie du Code pénal; par M. M. Chauveau Adolphe avocat a la 
cour royale de Paris, et Faustin Hélie, avocat, sous-chef du bureau 
des affaires criminelles au ministére de la justice. Tome III. Paris, 
chez Legrand et Bergounioux. 

[Theory of the penal code.] 

This volume treats of political crimes, (the subject of which is continued 
and finished)—of the crime of false money—of the crime of false in general 
—of the counterfeiting of the public seals, bank bills, public effects [certifi- 
cates of stock] goldsmith’s marks,—forgery of public documents, and com- 
mercial instruments. It forms a commentary upon the articles 99—101, 
108—135, 138—149, 163—165, of the penal code. Rev. Etrang. 


This publication is the more interesting, inasmuch as the theory of crim- 
inal law is somewhat neglected in France, and the practical sense is only 
too often at variance with the scientific spirit and a thorough knowledge of 
principles. The authors present many excellent discussions in their work ; 
and the mode, which they pursue in their investigations, must certainly 
meet with approval. They first analyze every doctrine, and develope its 
principles, and then discuss the provisions of the code, and treat the partic- 
ular questions, to which they give rise. The study of these volumes may 
be recommended to every one, who has any thing to do with legislation, as 
well as to every scientifically educated jurist. Archives of Criminal Law. 


De l’etat actuel des prisons en France, considéré dans ses rapports 
avec la théorie pénale du code ; par M. Moreau-Christophe, sous-pré- 
fet, ancien inspecteur général des prisons de la Seine. Paris, Desrez. 
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[On the actual state of prisons in France, considered in their relations 
with the penal theory of the code]. 


This is the first volume of a work, which will be completed in three 
volumes. The second jis in press, under the title : On the reform of Prisons 
in France, considered in their relations with the theory of the different peni- 
tentiary systems, and with the facts of the causes of crimes and repetitions 
of crime. The third volume will be devoted to the grave question of the 
measures, which ought to be taken for the amendment of persons impris- 
oned. Rev. Etrang. 


Manuel des Consuls, par ©. 4. de Miltiz, chambellan de 8. M. le 


M. A. de roi de Prusse, ancien ministre 4 Constantinople, 2 Volumes 
en 3 parties. Londres et Berlin, A. Ascher. 


[The Consul’s Manual. ] 


The Rerue Etrangére gives the following table of the contents of this im- 
portant and valuable work. Volume I. A sketch of the development of 
the judicial and administrative institutions, established for the benefit of 
commerce, as well as of the commercial and maritime legislation of the 
principal States of Europe and of the United States of North America. (a). 
Origin and development of the consular jurisdiction in the interior of the 
countries, in which it has been established. (b). Judicial and administrative 
institutions created for the benefit of commerce, in place of the consular ju- 
risdiction. (c). Maritime and commercial legislation. Volume II. Histor- 
ical sketch of the institution of foreign consulates, in the principal states of 
Europe, and in the United States of North America, from their origin to the 
present time. First Part. (a). Origin, development and actual organiza- 
tion of foreign consulates. (b). Stipulations contained in the principal di- 
plomatic conventions, with respect to the establishment of consulates, from 
the sixteenth century to the present time. Second Part. (a). Laws regulating 
different states, concerning the actual organization of consulates. (b). The- 
ory of consulates. 


Mangin, Traite d’Action publique, et de l’Action civile en Ma- 
tiére criminelle. 2 Vols. 8vo. 

[A Treatise on the public action and the civil action in criminal matters]. 

Jurisprudence des Huissiers, par M. Urbain Loiseau et plusieurs au- 
tres Jurisconsultes. 8vo. 

[The jurisprudence relating to Huissiers]. 

Alylies, M., Du Systéme Penitentiaire et de ses conditions fonda- 

mentales. 8vo. 
[On the penitentiary system and its fundamental conditions]. 

Kritz, Das Pandecten-Recht, mit Hinweisung auf dem franzisis- 

chen, dsterreichischen, und preussischen Recht. Ister Theil, 2ter 


Bd. 8vo. 


[The law of the Pandects, with reference to the French, Austrian and 
Prussian Laws] 


Tiegerstrém v. Die Bone Fidei Possessio, oder das Recht des 
Besitzes. 8yo. 


[The Law of Possession]. 
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A prospectus of Messrs. Duncker & Humblott of Berlin, announces the 
following new work as in press: 


Manuale latinitatis fontium juris civilis Romanorum, thesauri latini- 
tatis epitome. In usum tironum. Auctore Henrico Eduardo Dirksen, 
jurisconsulto. 1 Vol. 4to. maj. Berolini, impensis Dunckeri & Hum- 
blotti. 


The general plan and purpose of the work are indicated in the following 
extracts from the publisher's notice : 

“The work of Brissonius, dé verborum significatione, has hitherto consti- 
tuted the most considerable aid, for the study of the terminology of the 
sources of the Roman Law. But this work is neither satisfactory nor con- 
venient. The selection of the articles contained in it is so incomplete, that 
it is indispensable to consult at the same time Strauch’s Lexicon particula- 
rum juris, and Richter’s Tractat de significat. adverbior., as well as the sup- 
plements of Wunderlich to the text of Brissonius. The narrow limits, still 
less to be justified, within which the use of the ante-Justinianean, and in 
part also the Justinianean, sources of law, is confined in the work of Brisso- 
nius, have made it necessary, besides, to go back to the Glossarium nomi- 
cum of J. Gothofred to the Theodosian Code, and to the Index Verbor. in 
Schulting’s Jurisprud. Ante-justinian.”’ The work above announced is in- 
tended to supply the deficiencies of Brissonius, and to embody all the changes, 
made necessary in the terminology of the Roman Law, by reason of the 
modern discoveries. 


ENGLISH. 
A Practical Treatise on the Law of Charities. By W. R. 4. Boyle, 
1 Vol. 8vo. London, Saunders & Benning. 


This work, after tracing the early history of English charities, and the 
gradual separation of relief to the poor from other descriptions of bounty, 
enters fully into the composition of charitable gifts, showing the comprehen- 
siveness allowed to the statute of charitable uses. It then proceeds to class- 
ify the several kinds of charitable dispositions, and to consider the restric- 
tions imposed thereupon, by what is termed the mortmain, by such peculiar 
rules of law as are applicable to gifts so highly favored. 1t develops very 
fully the important doctrine of cy pres, both as it is applied by the court and 
the crown. It also distinguishes the relative rights and interests of differ- 
ent charities interested in a common fund, and points out where a bequest 
will be beneficial and where fiduciary. It shows the mode, in which a tes- 
tator's effects, when of a mixed description, should be arranged in relation 
to charitable legacies. It treats at large of superstitious uses, and discusses 
the effect produced by a void or illegal gift, upon the rights and interests of 
third parties. It lastly disposes of secret trusts in evasion of the law The 
appendix contains the most valuable part of Duke’s Law of Charitable Uses, 
and besides the statutes, has appropriate forms of bequest to charity. There is 
a very copious index, upon which the greatest pains have been bestowed. 
Law. Mag. Ad. Sheet. 


A Complete Dictionary of the Law and Practice of Elections of 
Members of Parliament, and of Election Petitions and Committees 
for England, Scotland and Ireland, compiled from the Journals, Re- 
ports, Treatises, Minutes and Statutes, from the earliest period to the 
present time. By John David Chambers. 1 Vol. 8vo. London, 
Saunders & Benning. 
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The Country Solicitor’s Practice in the High Court of Chancery ; 
to which is added the practice on criminal informations, quo war- 
ranto, removal of indictments, certiorari, mandamus; also, the prac- 
tice on issuing fiats in bankruptcy; the practice of the attorney for 
the assignee of an insolvent debtor, and the practice as to the ac- 
knowledgments of deeds by married women. With a full index of 
forms. By John Gray. 1 Vol. 12mo. London, E. Lumley. 


The Law and Practice in Bankruptcy, as altered by the new Stat- 
utes, orders and decisions ; containing forms, precedents, and practi- 
cal directions in bankruptcy, with new tables of costs, &c. By Basil 
Montagu and Scrope Ayrton. 2 Vols. 8vo. London, H. Butterworth. 

A text book on the subject was much wanted; and the preparation of it 
could not have fallen into the hands of more experienced and pains-taking 


editors. Times. A very complete, well arranged, and masterly work, Le- 
gal Observer. 


A Selection of Leading cases on various branches of the law, with 
notes. By John William Smith. 1 Vol. 8vo. London, A. Maxwell. 

We cordially recommend this book to the profession, for it is not one of 
those hasty and crude compilations, put forth with such fatal facility and 
frequency, by many of his competitors at the bar ; but affords evident marks 
of long and patient thought and industrious research ; the only sure way of 


acquiring real professional reputation and reaping its more solid results. 
Legal Observer. 


An Exposition of the Law of Parliament, as it relates to the power 
and privileges of the Commons’ House; to which are added the pro- 
ceedings on the principal questions of privilege which have arisen in 
parliament, and those cases involving the jurisdiction of the house 
&c. which were argued and determined in the courts of Westminster 
Hall. By S..4. Ferral. 1 Vol. 8vo. 

Woodfall’s Practical Treatise on the Law of Landlord and Tenant, 
with a full collection of precedents and forms of procedure. 3d Edi- 
tion. By S. B. Harrison. 1 Vol. 8vo. 


An Introduction to Conveyancing, and the New Statutes concern- 
ing real property ; with precedents and practical notes. By William 
Hayes. 3d Edition, 1 Vol. 8vo. 

An Introduction to the practice of Conveyancing, with forms of 


Assurances. By 7. Martin. Vol. 1, Part 1,8vo. London, A. Max- 
well. 
This work is to be completed in eight quarterly parts, 

The present Practice of the High Court of Chancery ; with some 
practical observations on the pleadings in that court. By Edmund 
Robert Daniell. 2 Vols. 8vo. Vol. 1. London, J. & W. 'T. Clarke. 

The Principles of the Law of Real Property according to the text 

VOL. XVIII—NO. XXXV. 24 
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of Blackstone, incorporating the alterations down to the present time. 
By James Stewart. 1 Vol. 8vo. London, Richards & Co. 


Cases in Bankruptcy decided by Lord Chancellors Brougham, 
Lyndhurst and Cottenham, the Judges of the Court of Review and 
Subdivision Courts. By Basil Montagu and Scrope yrton ; contain- 
ing cases from East. T. 1833, to Mich. T. 1836, inclusive. 2 Vols. 
8vo. London, H. Butterworth. 


To be regularly continued. 


Memoirs of the Life, Character, and Writings of Sir Matthew Hale, 
knight, Lord Chief Justice of England. By J. B. Williams. 1 Vol. 
8vo. London, Jackson & Walford. 

No one can rise from an attentive perusal of these memoirs, without 
being in some degree improved both as a lawyer and a man, We urgently 
recommend the work to every student in particular and to our brethren in 
general. Legal Observer. 

A volume which clearly and agreeably presents the legal rise and pro- 
gress of a great lawyer and worthy man. Lond. & West. Rev. 


The Justice of the Peace and Parish Officer, By Richard Burn, 
L.L.D.: with corrections and additions; the cases and statutes 
brought down to the present time. The title Poor and the Criminal 
Law by Thomas D’Oyley and the remainder of the work by E. V. 
Williams. 5 Volumes, 8vo. London. 


A Digest of the various decisions since the New Pleading Rules 
came into operation ; distinguishing what defences may be given in 
evidence under the general issue, and what must be specially pleaded. 
By Richard Charnock. 1 Vol.12mo. London, S. Sweet. 


Cruise’s Digest of the Laws of England respecting Real Property. 
The fourth edition, revised and considerably enlarged, comprising 
references throughout the work to the principal decisions and to the 
various important acts affecting the Law of Real Property, since the 
former edition in 1824, up to the time of publication, together with a 
new chapter on Merger. By Henry Hopley White. 7 Vols.8vo. Lon- 
don, Saunders & Benning. 

Present State of the Representation in England and Wales, being 
an alphabetical arrangement of all the counties, cities and boroughs 
sending members to parliament; and a reprint of the reform and 
boundary acts. By M. H. Rankin. 1 Vol. 12mo. London, Bald- 
win & Cradock. 


A work, entitled, New Commentaries on the Laws of England, by 
Henry John Stephen, Sergeant at Law, is advertised as preparing for 
immediate publication, by H. Butterworth, London. It will incor- 
porate such portions of the text of Blackstone, as are not affected by 
alterations in the law, since his time. 
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The Statesman. By Henry Taylor, author of Philip Van Arte- 
velde. 1 Vol. 12mo. London. Longmans. 

Mr. Taylor’s book does not fulfil, and does not even attempt to fulfil, the 
promise of its title ; which title in fact has no connexion with the design of 
the work, and must have been a very infelicitous after thought. A more 
proper name would have been. “Thoughts on Public Life,” or “ Reflec- 
tions, Moral and Prudential, on a Political Career,” and the chapters 
should not have been called chapters, that is, parts of a whole, but essay 
first, essay second, and so on. Lond. & West. Rev 


AMERICAN, 


Reports of Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Octavius Pickering, Counsellor at Law. 
Vol. XV. Boston. Charles C. Litth & James Brown, 1837. 


The Shipmaster’s Assistant and Commercial Digest: containing in- 
formation useful to Merchants, Owners, and Masters of Ships. By 
Joseph Blunt, Counsellor at Law. 1 Vol. 8vo. NewYork. E. & G. 
W. Blunt. 


Noticed in the present number. 


Reports of Cases argued and determined in the Supreme Court of 
Tennessee, during the years 1834 and 1835. By George S. Yerger, 
Reporter to the State. Volumes VII and VIII. Nashville. S. Nye 
& Co. 

Proceedings and Debates of the Convention of North Carolina, 
called to amend the constitution of the State, which assembled at 
Raleigh, June 4, 1835; to which are subjoined the Convention Act 
and the Amendments to the Constitution, together with the votes of 
the people. 1 Vol. 8vo. Raleigh. Joseph Gales & Son, 1636. 

Goodwin’s Town Officer. Fourth Edition. Adapted to the Re- 
vised Statutes. By Benjamin F. Thomas, Counsellor at Law. 1 Vol. 
12mo. Worcester. Dorr, Howland & Co. 1837. 


Reports of Cases argued and determined in the Supreme Judicial 
Court of the State of Maine. By John Fairfield, Counsellor at Law. 
Volume III. Hallowell. Glazier, Masters & Smith, 1837. 

M. Tullii Ciceronis de Claris Oratoribus, Liber, qui dicitur Brutus. 
Edited by Charles Beck, Professor of Latin in Harvard University, 
Cambridge. John Owen, 1837. 

The Law Library, edited by Thomas J. Wharton, Esq. and pub- 
lished by John §. Littell, Philadelphia. Nos. 49—51, containing: 

A Treatise upon the Law respecting Parties to Suits in Equity. 
By Frederick Calvert, Esq. and 

A Compendium of Mercantile Law. By John William Smith, Esq. 


Both these works are more carefully prepared, evince more intellectual 
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labor, and manifest more independent thinking, than is at all common with 
those modern English compilations of cases, denominated elementary trea- 
tises. 

Reports of Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. Vol. XVII. By Dudley Atkins Tyng, Esq. 
Counsellor at Law. With notes and references to the English and 
American Cases, by Benjamin Rand, Esq. Counsellor at Law. Bos- 
ton, Hilliard, Gray & Company, 1837. 

We cannot but admire the learning and acuteness, while we applaud the 
freedom and spirit, with which Mr. Rand comments upon the decisions con- 
tained in this volume. We shall notice his editorial labors in our next 
number. 

Reports of Cases argued and determined in the Supreme Court, of 
Errors of the State of Connecticut, prepared and published in pursu- 
ance of a statute law of the state. By Thomas Day. Vol. XI. Hart- 
ford, Packard & Brown, 1837. 

Reports of Cases argued and determined in the Supreme Court of 
Judicature and in the Court for the correction of Errors of the State 
of New York. By John L. Wendell, counsellor at Law. Vol. XV. 
Albany, W. & A. Gould & Co. 1837. 

The Federalist, or the New Constitution, written in the year 1788, 
by Mr. Hamilton, Mr. Madison and Mr. Jay: with an appendix, con- 
taining the letters of Pacificus and Helvidius, on the proclamation of 
neutrality of 1793, also the original articles of confederation, and the 
constitution of the United States, with the amendments made theneto. 
A new edition. The numbers written by Mr. Madison corrected by 
himself. Hallowell, Glazier, Masters & Smith, 1837. 

A new edition of this indispensable commentary on the federal constitu- 
tion was much needed. 

Reports of Cases argued and determined in the Court of Chancery 
of the State of New York. By Alonzo C. Paige, counsellor at Law. 
Vol. VI. New York, Gould, Banks & Co. 18387. 

Reports of Cases argued and adjudged in the Supreme Court of the 
United States, January Term, 1837. By Richard Peters, counsellor 
at Law, and Reporter of the decisions of the Supreme Court of the 
United States. Vol. XI. Philadelphia, Desilver, Thomas & Co. 
1837. 

IN PRESS. 

Reports of Cases argued and determined in the Circuit Court of the 
United States for the first circuit. By Charles Sumner, Reporter of 
the Court. Vol. II. 

Commentaries on Equity Pleadings in England and America. By 
Joseph Story. 

This work, of which we have seen the sheets thus far, fully sustains the 


well-earned reputation of its author, and will be found eminently useful in 
practice. 


